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The responsibility of the president is interstate, that 
of a representative intrastate, hence a constructive ad- 
ministration in Washington may not understand fence 
building in the country districts. 

What is home without a safe majority? 

You can get a better hearing by telling what you 
will do in Congress when elected than you can by tell- 
ing what you have done after you are defeated. 

Emasculation is the thief of time. 

Its a long haul that has no turn, 

The merger clause is now a submerger. 

Are the insurgents playing tag with the commerce 
court clause? 

The dome of the Capitol affords more protection 
from the weather when you live under it than when you 
are on the outside. 

Traffic associations, though not legalized, are useful 


and beneficent outlaws. 


It may cost less in future to be in the upper class 


3 \., Pullman society. 
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THE STATES AND RAILWAYS 


Early History of Their Endeavor to Promote and 





Secure Proper Transportation—Opinions as to 
Regulation—Neither Anticipated Conditions 





Washington, D. C., May 13.—After 
examination of a favorable report 
from the directors of the Liverpool & 
Manchester railroad of England, the 
governor of New York in his message 
to the legislature in January, 1832, 
said in part: 

“It is very obvious that a long 
period must elapse; that this genera- 
tion and many others, and even cen- 


turies, will pass away, before all those 
improvements which are worthy of the enterprise of the 


government, and which in time will be wrought, can be 
undertaken upon the public means alone. Shall we then 
forbear to possess ourselves of these advantages, if they 
can be obtained without imposing public burthens? Char- 
ters create monopolies, which are odious to a certain extent, 
and ought not to be granted, except to accomplish some 
great public good which cannot be effected without them. 
The good to be effected, as well as the impossibility of at- 
taining it through other means than private interest, is 
manifest; and I trust that some of the most meritorious 
of these applications will receive your sanction, with 
proper reservations. 

“By inserting the clause, now so common in char- 
ters, saving to the legislature the power to alter, modify 
and repeal them, and by reserving to the state the right 
to take possession of them as public property at pleasure, 
on equitable terms, charters for railroads may become 
eminently promotive of the public good and I do not 


hesitate to recommend them as worthy of your profound 
consideration. 





“In lending a favorable ear to those projected im- 
provements upon routes contiguous to and intersecting 
our canals, or pointing to the sources of their trade, the 
legislature should be extremely careful to do nothing 
which may interfere with the canal revenues or retard 
the payment of the debt. It is supposed that companies 
may be formed to take charters for railroads upon the 
most important routes, with the condition of paying into 
the public treasury such rates of toll that no loss of 
revenue will result from their interference with the busi- 
ness of our canals.” 

In a report upon railroads made by Mr. Stillwell, 
chairman of a special committee to report to the New 
York legislature in February, 1832, the conclusions are: 

“That as to any direct agency of the state in con- 
structing railroads, it would be inexpedient, because of 
the peculiarity incident to this mode of conveyance, that 
it can only be used with vehicles expressly provided for 
and adapted to it, which must belong to the proprietors 
of the road; differing in this from canals, where 
everyone may have his own boat if he chooses. The 
report reasons, very justly, that the state could not, 
with any advantage of propriety, thus undertake to be 
the carriers for the public. But though the state should 
not construct railroads on its own account, it is insisted 
that it ought, and is well able, to aid such enterprises as 
are considered of sufficient promise, by subscriptions to 
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their stock. The canal debt, it is averred, may easily 
be extinguished in the course of four years more, and 
the state will then be deriving a large income from that 
source. Hence it is said no financial obstacles present 
themselves to the state’s becoming, in the manner above 
suggested, a co-partner in railroads with the enterprising 
individuals who are ready to construct them.” 

Efforts at this time appear to have engaged par- 
ticularly in promoting by state aid the growth and ex- 
pansion of railway development and the interests to be 
safeguarded were the investments of the people in canals. 
There was an increasing confidence in the minds of 
thinkers as to the requirements of a commerce that 
transportation could insure, and with much calmness 
those who were considering the question of railway con- 
struction investigated it. It seems to have been beyond 
the prophetic eye of that day to see the present realities, 
however, and there were no suggestions, so far as we 
have observed, of regulative features in any general re- 
spect restraining the railroads. The belief of railroad 
men comprehended no mileage nor tonnage of to-day, and 
the play of fancy saw no period in the future when the 
children of the commonwealths would pass beyond par- 
ental authority and shape the family fortunes. Herein 
we believe to be one of the causes of contention now, 
and perhaps the main cause. 

The necessities of early commerce if it was to grow 
made new modes of transportation imperative. The cost 
of the very best means was not too great, if it solved 
the problem of eliminating distance and insuring prompt 
and safe delivery for the interchange of products. The 
state grew enormously, but the railroad more, and hav- 
ing passed from the border of one state into another it 
became unexpectedly possessed of new power and the 
servant of neither except at its own wish and in its 
own way and thus laid the foundation for much of its 
troubles and the adoption of regulative laws. The con- 
ditions of the present are a result of the very necessi- 
ties of early days, and they are not to be charged to 
the public or the transportation companies as premedi- 
tated, but to an unheard-of growth that took production 
and distribution along much more speedily than either 
interest had time to consider, until their relations were 
so strained that only a federal law could arbitrate for 
them, W. B. B. 


SEEKS RECOVERY OF CHARGES ON SKIDS. 

Albany, N. Y., May 15.—The public service commis- 
sion, second district, has served’ upon the New York Cen- 
tral the complaint of the General Electric Co. of Schenec- 
tay, N. Y., asking for a refund of $159.80, on account of 
charge made for the return of skids weighing approxi- 
mately 5,000 pounds, consisting of heavy square timbers 
bolted together and securely fastened to cars in order 
to make shipments of electric equipment from Schenec- 
tady to Niagara Falls. The complaint alleges that in 
order to make these shipments it was necessary to 
equip the cars with these skids, and in being so used 
they were a part of the car, and no charge should have 
been made for return thereof. 


ARGUE MERGER CASE IN OCTOBER. 
Washington, D. C., May 13.—Announcement has been 
made that argument in the Union-Southern Pacific merger 
ease will probably be heard in October. 
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DECISIONS OF COMMISSION 


ee 


Interstate Board Hands Down Rulingsin Contested 
Cases 


Milling-in-Transit Rule Upheld 


No, 3002. 
(18 I. C. C. Rep., 280.) 


IN THE MATTER OF THE SUBSTITUTION OF TON 
NAGE AT TRANSIT POINTS. 


Submitted March 5, 1910. Decided May 3, 1910. 


1. The various investigations held by the Commission in re 
gard to the matter of the substitution of tonnage at 
transit points have failed to demonstrate that the Com- 
mission’s Conference Ruling, No. 76-A, relative to sub- 
stituting tonnage at transit point was too strict; but they 
have demonstrated that the various practices outlined 
in the report heréin have resulted in the violation ot 
published rates, to the injury of shippers not taking ad 
vantage of such practices. Continuance of such abuses 
will compel the Commission to resort to criminal prose- 
cutions, including both shippers and carriers, to secur¢ 
obedience to the law. 

2. The Commission does not condemn the transit privileges 
as such, but holds that the responsibility for safeguard- 
ing and policing the transit privileges, to the end that 
the lawfully published rate shall be collected, rests en 
tirely upon carriers; shippers, however, will not be ex 
cused in any case where they defeat published rates by 
any abuse of transit privileges. The duty of shippers to 
pay published rates is precisely the same as the duty of 
earriers to collect such rates. 


It is the duty of shippers to submit to all necessary polic- 
ing of their shipments if they desire to enjoy transit 
privileges, and they may also fairly be required to certify 
that shipments offered by them are entitled to go for 
ward upon the transit rates. 

it. If carriers will join in the cancelation of the arrangements 
which they have built up for the purpose of withholding 
business from each other they will be relatively as wel) 
off as they are now, while the elimination of these ar- 
rangements will decrease their expense of bookkeeping 
and supervision and will be for the benefit of all the 
industries affected. 

5. If the carriers will yield somewhat in the-matter of loca! 
rates to and from transit points, it will be possible to 
make such rates equal to the present published transi 
rates in many cases without serious loss of income t 
the carriers. 





John H. Marble for the Commission. 

Henry M. Allen for Millers’ National Federation. 

Edward Andrews, J. C. Murray, C. B. Pierce, W. W 
Hopkins and F. M. Bunch for Chicago Board of Trade. 

G. C. Bailey for E. W. Bailey & Co. 

Charles Barham for Nashville, Chattanooga & St 
Louis railway. 

Perkins Baxter for lines in southeastern territory. 

L. V. Beatty for Kansas City Southern Railway com 
pany. 

John H. Bell for Bell-Duff Commercial company. 

G. P. Biles and T. C. Powell for Cincinnati, New Or- 
leans & Texas Pacific Railway company. 

Harry H. Bingham for Bingham-Hewett Grain com 
pany. 

Claude H. Birkett for Birkett Mills. 

R, A. Brand for Atlantic Coast Line Railroad com- 
pany. 

Alfred Brandeis for Brandeis & Son. 

H. C. Burnett for Lehigh Valley Railroad company. 

R, L, Callahan for Callahan & Sons. 

R. W. Chapin for Buffalo Corn Exchange. 

Samuel Claggett and J. R. Ruffin for Norfolk & Wes! 
ern Railway company, 

R. N. Collyer for Uniform Classification Committee 

W. T. Cornelison for Peoria Board of Trade. 


Charles M. Cox for New England Millers’ Committee. 
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George H. Crosby for Chicago, Burlington & Quincy 
Railroad company. 

Milton L, Cushing for J. Cushing & Co. 

John B. Daish for American Hay company. 

Cc. E. Dewey for Central Vermont Railway company. 

F. C. Dillard and J. A. Munroe for Union Pacific 
Railroad company and others. 

George D, Dixon, William Hodgdon and Robert C. 
Wright for Pennsylvania Railroad company. 

M. F. Doyle for Cleveland Grain company. 

Edward D. Evans for Evans Milling company. 

George H. Evans for Indianapolis Board of Trade. 

F. P. Eyman and S, A. Lynde for Chicago & North- 
western Railway company. 

B. M. Flippin, E. B. Boyd, J. C. Jeffery and H, J. 
Campbell for Missouri Pacific Railway company and St. 
Louis, Iron Mountain & Southern Railway company. 

Thomas Forman for Thomas Forman company. 

H. W. Forward and Henry Adams for Erie Railroad 
company. 

G. J. Gibbs for Texas Grain Dealers’ association. 

Gus. Giesecke for Guenther Milling company. 

A. P. Gilbert and E. D. Hotchkiss for Chesapeake & 
Ohio Railway company. 

J. S. Gillies and D. D. Earing for Gillies Brothers. 

A. L, Goetzmann for Millers’ National Federation and 
others, 

' D. M, Goodwyn and A. R. Smith for Louisville & 
Nashville Railroad company. 

Lincoln Green, C. B. Northrop and T. C. Powell for 
Southern Railway company. 

E. R. Guenther for Pioneer Flour Mills. 

C, Haile for Missouri, Kansas & Texas Railway com- 
pany. 

E. J, Hana for Northeastern Grain Dealers’ Commit- 
tee, 

F. H. Hartwell for H. Verhoeffler company. 

Joseph Hattendorf and D. W. Longstreet for Illinois 
Central Railroad company and others. 

George S. Hobbs for Maine Central Railroad com- 
pany. 

F. B. Houghton for Atchison, Topeka & Santa Fe 
Railway company. 

H. C. Hudgins for Norfolk & Southern Railway com- 
pany. 

A, J. Hunt for Millers’ National Federation. 

D. O. Ives and E. V. Mitchell for Boston Chamber of 
Commerce. 

William S. Kallman, Francis La Bau, James Webster 
and O. BE. Butterfield for New York Central Lines. 

L. H, Kentfield for New York, New Haven & Hart- 
ford Railroad company. 

J. C. La Coste and M. L. Bell for Chicago, Rock 
Island & Pacific Railway company and others. 

J. C. Lincoln for St. Louis Merchants’ Exchange. 

John W. Loud and George W. Kretzinger for Grand 
Trunk railway system. 

Cc. C. McCain for Trunk Line association. 

J. D, MeLaurin and David N. Skillings for Skillings, 
Whitneys & Barnes Lumber company. 

E. J. McVann for Commercial Club of Omaha. 
=). B. Magee for grain shippers of Cairo. 


J. R. Mills for Kansas City Southern Railway com- 


pany, 
L. F. Moore for Wichita Transportation Bureau. 
G. C, Mountcastle for Fort Worth Freight Bureau. 
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W. J. Mullin for Delaware & Hudson company. 

H. M. Newlin for Pennsylvania Steel company. 

E. A. Niel for Buffalo & Susquehanna Railway com- 
pany and others. 

W. L. O’Dwyer for New Orleans, Mobile & Chicago 
Railroad company. 

Gibson Oliver for Oneonta Milling company. 
C. W. Owen for Morgan’s Louisiana & Texas Rail- 
road & Steamship company. 

R. M. Parker for American Sugar Refining company. 

W. A. Parker, C. S. Wight and H. C. Smith for Balti- 
more & Ohio Railroad company. 

H. M. Pearce for Chicago, St. Paul, Minneapolis & 
Omaha Railway company. 

J. M. Perry for Cutler company. 

H, E. Pierpont and William Ellis for Chicago, Mil- 
waukee & St, Paul Railway company. 

R. E. Pratt for Buffalo Corn Exchange. 

G. H. Purvis for Atlanta & St. Andrews Bay Railway 
company. 

P. P. Rainer for Joint Rate Inspection Bureau. 

E. S. Rea for Rea-Patterson Milling company. 

Edgar J. Rich for Boston & Maine railroad. 

Lincoln Richards for Quaker Oats company. 

F’. M. Rogers for Medlin Milling company. 

J. L. Seager and A. B. Wallace for Delaware, Lacka- 
wanna & Western Railroad company. 

F. O. Shane and G. C. Shane for Shane Brothers 
Wilson company. 

Thomas G. Smiley for Western Maryland Railway 
company. 

C. B. Stafford for Memphis Grain & Hay association. 

E, S. Stephens for Chicago & Eastern Illinois Rail- 
road company. 

Sidney St. F. Thaxter for Thaxter & Co. 

Dean K. Webster for H. K, Webster company. 

L. D. Wehle for shippers from Ohio river gateways. 

B. F. Wilkinson for Wilkinson, Gaddis & Co. 

H. G. Wilson for Kansas City Board of Trade, and 
millers, 

F. H. Wood and E, K. Voorhees for St. Louis & San 
Francisco Railroad company and others. 

H. W. Woolf for Southern Weighing and Inspection 
Bureau. 

D. K, Hamilton and C. T. Ballard for Ballard & Bal- 
lard company, 

Hawkins & Franklin for El Paso & Southwestern sys- 
tem. 

W. H. Mauss for National Wool Warehouse & Stor- 
age company. 

Donald Rose for Illinois Central Railroad company, 
Yazoo & Mississippi Valley Railroad company and In- 
dianapolis Southern Railroad company. 

Moses Rothschild for Davenport Grain Exchange. 

George A. Schroeder for Milwaukee Chamber of Com- 
merce. 

W. P. Trickett for Minneapolis Traffic association. 

A. G. Tyng for Peoria Board of Trade. 

A. H. Brenner and J. P. Daughty for Augusta Cotton 
Uxchange and Board of Trade. 

Charles L, Gay for Farmers’ Compress & Warehouse 
company. 

J. L. Hawley for Gulf & Ship Island Railroad com- 
pany. 

C. B. Howard for Inman, Akers & Inman Southeast- 
ern Cotton Buyers’ association. 





Edward Karow and John Nisbet for Savannah Cotton 
Exchange. 

Laslie E. Keiffer for Moyse & Holmes. 

James Menzies for Atlantic Coast Line Railroad com- 
pany. 

Thomas Nesbitt, W. C. Fenn and S. B. Brown for 
Georgia Cotton company. 

C. H. Pearson and E. T. Steele for Alabama Great 
Southern Railroad company. 

T. B. Stackhouse for Standard Warehouse company. 

Lawrence Weil for Lehman, Weil & Co, 

W. A. Winburn and Charles T. Airey for Central of 
Georgia Railway company. 

W. P. Bowles for Wilson Ward company. 

S. M. Bray for Williams & Fitzhugh. 

F. M. Crump for F. M. Crump & Co. 

James S. Davant for Memphis Freight Bureau. 

Paul Dillard for Dillard & Coffin company. 

A. L. Foster for J. W. Thompson Lumber company. 

G. C. Hanson for Gulf Compress company. 

C. D. Jordan for Southern Cotton Oil company. 

R. O. McCormack for Fort Worth Freight Bureau. 

Joel E, Wynne for Wynne, Love & Co. 

W. F. Yates for Yates, Donelson & Co. 

L. M. Wilson for New York state and Pennsylvania 
grain dealers. 

Thomas H. Shepard for Shepard & Morse Lumber 
company. 

C. S. Belsterling, E, J. Booth, Otto Gresham, Frank 
Kell, Frank L. Sullivan, T. G. Williams, R. R. Shiel, 
N. H. Burt, James P. Ferrall, J. T. Jennings, S. F. Par- 
rott, John S. Turner, John Wade, W. S. Darnell, W. E. 
Gage, H. J. Hasenwinkle, C. C. McChord, H. H. Maury, 
John Myers, J. P. Norfleet, G, E. Patterson, James E. 
Stark and E, Taenzer. 


Report of the Commission. 


COCKRELL, Commissioner: 

This inquiry was initiated by the Commission on its 
own motion in response to numerous complaints from 
shippers to the effect that competitors at transit points 
were by various substitutions evading payment of pub- 
lished rates. In response to these complaints, on June 
25, 1908, the Commission issued the following ruling: 


A milling, storage, or cleaning-in-transit privilege is estab- 
lished on the theory that the commodity may be stopped en 
route for the enjoyment of such privilege, and the commodity 
or its product be forwarded under the application of the 
through rate from ortgindl point of shipment. It is not ex- 
pected that the identity of each carload of grain, lumber, salt, 
etc., can or will be preserved, but in the opinion of the Com- 
mission it is unlawful to substitute at the transit point, or 
forward under the transit rate, tonnage or commodity that 
does not move into that point on that same rate. 


Practically no attention was paid to this ruling by 
either shippers or carriers. The complaints grew in num- 
ber, however, and the abuses increased rather than de- 
creased in volume. Therefore, on June 29, 1909, the Com- 
mission issued its Conference Ruling No. 76-A, as fol- 
lows: 


76-A. Substitg@ting Tonnage at Transit Point (adopted 
June 29, 1909).—A* milling, storage, or cleaning-in-transit priv- 
ilege. cannot be justified on any theory except that the identi- 
cal commodity or its exact equivalent, or its product, is finally 
forwarded from the transit point under the application of the 
through rate from original point of shipment. It is, therefore, 
not permissible at transit point to forward on transit rate 
commodity that did not move into transit point on transit 
rate, or to substitute a commodity originating in one territory 
for the same or like commodity moving into transit point from 
another territory, or to make any substitution that would im- 
pair the integrity of the through rate. It is not practicable 


to require that the identity of each carload of grain, lumber, 
salt, etc., be preserved, but, in the opinion of the Commission, 
it is not possible to lawfully substit 


ute at the transit point 
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any commodity of a different kind from that which has moved 
into such transit point under a transit rate or rule. This is 
to say, oats or the products of oats may not be substituted 
for corn, corn or the prodficts of corn for wheat, nor wheat 
or the products of wheat for barley, nor may shingles be sub- 
stituted for lumber, or lumber for shingles, nor may rock salt 
be substituted for fine salt, nor fine salt for rock salt; like- 
wise oak lumber may not be substituted for maple lumber, nor 
pine lumber for either oak or maple, nor may hard wheat, 
soft wheat, or spring wheat be substituted either for the 
other. These illustrations are given not as covering the entire 
field of possible abuses, but as indicating the view which the 
Commission will take of such abuses as they arise. 

To the end that abuses now existing at transit points may 
be eliminated, carriers will be expected to conform their tran- 
sit rules and their billing to the suggestions of this rule. In 
the event of the failure of any carrier so to do, reduction 
of legal rates caused by transit abuses will be regarded as vol- 
untary concessions from legal rates. 

Following this ruling numerous protests were re- 
ceived from shippers at transit points (particularly from 
millers at milling-in-transit points) to the effect that it 
was too strict and that its application wovld destroy all 
the benefits of transit privileges. The shippers making 
these protests petitioned the Commission to make an in- 
vestigation into the matter of substitution of tonnage in 
transit, and asked that they be permited to explain their 
practices and set forth their necessities. In response 
to these protests and requests the present inquiry was 
instituted. 

Hearings in this matter have been held at Washing: 
ton, D. C., Chicago, Ill, Montgomery, Ala., Memphis, 
Tenn., and Boston, Mass. At these hearings all parties 
concerned have been invited to come forward and give 
the Commission all information in their possession. The 
hearings have been largely attended by both shippers and 
representatives of carriers, and the Commission is per- 
suaded that the evidence given has been generally frank 
and full and that the record in this case fairly presents 
transit practices. 

The testimony shows that substitution by which 
published rates are defeated is the rule at all transit 
points where that opportunity exists. The testimony has 
shown that published rates upon grain are defeated by 
substitutions at every grain market enjoying transit privi- 
leges, with the possible exception of the New England 
markets reshipping into New England territory. Grain 
shippers, however, are not the only delinquents. At De- 
troit it was found that through rates upon lumber are 
largely defeated by substitution. At Milwaukee rates 
upon salt are likewise defeated. At various points in 
the south rates upon cotton are defeated. 

Substitution of One Commodity for Another.—The 
most apparent abuse shown by the inquiry is the sub- 
stitution of one commodity for another. At Chicago, for 
instance, it was found that oats had been forwarded as 
a continuation of the through transportation of shipments 
of barley. It is evident that any reduction of the rates 
obtained by such a practice is in violation of the act to 
regulate commerce. Similarly, instances of substitution 
of corn for oats, of wheat for barley, etc., have been 
found. In such cases the substitution is so evidently 
that of one commodity for another commodity that no 
difference of opinion as to the propriety of the practice 
can be said to exist. 

The substitution of commodities which is most dan- 
gerous to the integrity of rates, however, is more insid- 
ious in form than the above. By investigating various 
shipments through Chicago, for instance, it was found 
that shipments of red winter wheat moving from Chicago 
to points in southeastern territory enjoyed transit privi 
leges based upon shipments of hard winter wheat into 
Chicago from Kansas City, Mo. The testimony shows 
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that no red winter wheat could be secured at the points 
in Kansas shown by the Kansas City billing as the origin 
of the shipments of hard winter wheat. It was also 
shown that a very large proportion of the red winter 
wheat reaching Chicago market comes from points south 
and southeast of the city of Chicago, not enjoying 
through rates to southeastern territory. It was evident, 
therefore (and this was admitted by a member of the 
very firm which made this substitution of soft wheat 
for hard wheat), that by the manipulation the rate of 
the railroad operating from Kansas City to Chicago had 
been defeated 3% cents per 100 pounds, while the rate 
of the road operating from Chicago to the Ohio river 
had been defeated 2% cents per 100 pounds, both reduc- 
tions being from the rates published and legally appli- 
cable to the shipments actually made. Moreover, it ap- 
peared from the testimony that the completion of the 
substitution was made by sending forward the hard 
wheat from Kansas upon the railroad billing of the soft 
wheat arriving from Illinois, thus defeating the through 
rate from Chicago to the Atlantic coast on this wheat by 
one-half cent per 100 pounds. Here, therefore, is a reduc- 
tion of 6% cents per 100 pounds from the legal rates 
gained by device through the failure to show upon the 
railroad billing the fact that different kinds of wheat are 
really separate commodities, distinguished as markedly 
one from the other in the market as oats from corn or 
barley from wheat. 

There is some uncertainty in the record as to the 
amount of the substitution practiced under the device 
last above described. There is absolutely no uncertainty, 
however, as to the possibility of such substitution and as 
to the fact that it has been made. The Commission has 
in its possession the billing and inspection records of no 
less than 30 carload shipments of wheat as to which this 
device was used, with the result of defeating published 
rates as above stated. It also conclusively appears from 
the record that precisely the same manipulation is pos- 
sible at Chicago upon shipments of corn as is above out- 
lined for shipments of wheat. The market for yellow 
corn is largely in New England territory, while the mar- 
ket for white corn is largely in southeastern territory. 
Yellow corn is largely produced at points west of Chi- 
cago which enjoy joint rates to the southeast, but which 
do not enjoy joint rates to New England territory. A 
large part of the white corn reaching Chicago market is 
produced at points south and southeast of the city en- 
joying joint rates to New England territory and not to 
southeastern territory, the rate situation being identical 
with that applying to wheat above described. By substi- 
tuting yellow for white corn, therefore, at Chicago, the 
Chicago dealer is enabled to defeat rates several cents 
per 100 pounds. 

At Detroit it was shown that the failure to distin- 
guish in railroad billing between oak lumber and maple 
lumber was the occasion for a departure from the rates 
by means of substitution of 3% cents per 100 pounds. 
In this case oak lumber shipped from Cincinnati to De- 
troit, and there milled while in transit to New England 
territory, is by the milling reduced in weight not less 
than 50 per cent. Therefore, shippers using the transit 
privilege at Detroit send forward from that city the prod- 
uct of two cars of oak upon the transit privilege of one 
car of oak inbound, thus securing a surplus transit bill, 
which is used for forwarding an equal weight of maple 
lumber, brought to Detroit by rail or by boat from points 
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northwest of that city. This maple lumber, according to 
the published tariffs, is due to pay a rate of not less than 
15 cents per 100 pounds from Detroit to Boston. By 
sending it forward as the continuation of transit of oak 
lumber from Cincinnati this rate, however, is reduced to 
11% cents per 100 pounds. This last-described case, be- 
sides helping to show that railroad billing should be 
more precise in its description of the commodity carried 
than at present, also shows that the problem of loss in 
weight at transit points must be met by the tariffs. The 
latter point will be more fully considered below. Simi- 
larly, it was found that at Burlington, Vt., lumber was 
sent forward as the transit of shingles, with the full 
knowledge and consent of the railroad company con- 
cerned, 

The Commission also found that railroad billing for 
salt at Milwaukee, where transit is enjoyed upon this 
commodity, frequently covers fine salt into Milwaukee 
and rock salt out, thus showing that rock salt is sent 
forward as a continuation of the transit of fine salt, to 
the defeat of the published rates, and to the injury of 
competing shippers not practicing this device. 

Enough has been said to show that transit rules 
and regulations and railroad billings which do not dis- 
tinguish between such different commodities as hard 
wheat and soft wheat or as yellow corn and white corn 
or as oak lumber and maple lumber or as rock salt and 
fine salt leave wide open the opportunity for practices 
which defeat rates, violate the act, and injure honest 
shippers. 

Although it is beyond the record, the Commission 
has reason to believe that at transit points on the Mis- 
sissippi river substitution of timothy hay for prairie hay 
has taken place, with the result of defeating published 
rates; also that substitution of white oats for red oats 
has taken place, with a like result. 

Invisible Loss at Transit Points.—Many transit tariffs 
recognize the obvious fact that loss of weight at the 
milling point must be allowed for in the rules governing 
the privilege, or that local commodities will be substi- 
tuted and sent forward without paying the correct local 
rate. For instance, transit tariffs governing the shelling 
of corn in transit at various western points provide that 
for each 100 pounds of ear corn inbound there may be 
sent forward as the continuation of the transportation 
70 pounds of shelled corn and 30 pounds of cobs and 
husks. Also at the various points where mliling in tran- 
sit is given upon logs, it is provided that the weight in- 
bound must be three or three and one-half times the 
weight outbound. Any excess of shipments outbound 
above this proportion must pay the local rate from the 
transit point. When properly adjusted to the actual con- 
ditions, such tariffs represent the obviously correct prin- 
ciple that transit can cover only the identical commodity 
or its product. In the case of the lumber shipments to 
and from Detroit above described it is evident that the 
transit of the oak lumber from Cincinnati should not 
cover more than the product of the oak actually re- 
ceived from Cincinnati. The failure of the tariffs in that 
ease to so provide opens wide the door for the substitu- 
tion of local tonnage to replace the loss of weight result- 
ing from the milling process. w 

The Commission has before it tariffs governing the 
shelling of corn in transit at some western points, which 
provide that a tonnage of shelled corn equal to the 
weight of the ear corn received inbound may be for- 
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warded at the balance of the through rate from the tran- 
sit point. Such a tariff is a direct invitation to the ship- 
per at the transit point to evade the rate by buying corn 
locally or from non-transit points and putting in the 
product of its shelling to replace the weight of the cobs 
in the shipment actually entitled to the transit. The tes- 
timony showed that at various transit points in the west 
shippers are allowed to kill and dress poultry in transit, 
sending forward a weight of dressed poultry equal to the 
weight of the live poultry received. The opportunity for 
abuse of the rates by shipping local poultry in place of 
the weight lost in dressing is evident. 

Tariffs providing milling-in-transit privileges for the 
various grains are generally defective in this respect: 
In addition to failing to take account of the invisible 
loss in weight caused by drying, cleaning and milling, 
these tariffs allow outbound shipments of any one prod- 
uct to be forwarded at a weight equal to the entire 
weight of the grain received; that is to say, the ship- 
ment of a carload of flour may be based pound for pound 
upon the transit of a carload of wheat. It is evident 
that flour should not be forwarded as the transit of that 
portion of the grain which is made into bran, shorts or 
other product other than flour. So far as this is allowed 
millers having a non-transit market for the shorts and 
bran produced from transit wheat, forward the flour 
product of non-transit wheat upon transit billing to the 
extent of the weight of the shorts and bran produced 
from transit wheat. 

This necessity for making an allowance for the loss 
of weight of the commodity in transit during the process 
of milling or cleaning or drying or storage runs through- 
out the entire transit problem. The testimony shows, for 
instance, that barley will lose from 25 to 35 per cent of 
its weight in the process of malting, yet the malting-in- 
transit tariffs invariably provide that as many pounds of 
malt may be sent forward from the transit point at the 
balance of the through rate as there are pounds of barley 
received on the transit rate. The testimony from flour 
millers shows that the invisible loss in milling is com- 
paratively small, amounting to from 1 to 2 per cent. The 
loss of weight in corn in the process of drying runs as 
high as 10 or 15 per cent, but will average 5 per cent. 
The loss of weight for lumber in the process of dressing, 
as shown above, is as much as 50 per cent. 

In this connection, and to meet arguments that have 
been made at the hearings, the Commission desires to 
point out that some uncertainty exists as to whether the 
dealer at a transit point is to be placed upon an equality 
with his competitor at the point of origin of the raw ma- 
terial or with his competitor at the destination of the 
finished product. It is evident that the dealer at the in- 
termediate point who has raw material drawn to him 
and sends the finished product through to destination se- 
cures from the carrier a different service from that which 
is given to the dealer who at the point of origin of the 
raw material manufactures the finished product and sends 
it through to destination. For example, dealers in lum- 
ber at Cincinnati may mill rough-oak lumber into floor- 
ing, reducing the weight by one-half in the process, and 
send the finished product from Cincinnati to New Eng- 
lav territory at the lumber rate upon a single carload. 
The detailer at Detroit must have two cars of lumber 
drawn from Cincinnati to Detroit in order to get one car 
of the finished flooring to forward. The dealer at a New 
England point, the point of final consumption of this lum- 
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ber, must have two cars of the rough lumber drawn the 
entire distance from the point of supply if he is to mill 
the same in competition with the dealers at Cincinnati or 
Detroit and must pay the lumber rate upon two cars to 
secure one carload of the finished product. The conten- 
tion of the millers at transit points is that they should 
be placed upon an equality with the millers at the 
source of supply of the raw material rather than with 
the millers at the destination of the product. We do fot 
here attempt to decide which result should be reached, 
but it is evident that this result should be possible of 
attainment by open and honest practices, and that substi- 
tutions of local or non-transit commodities should not be 
permitted as a part of the plan. 

The reference to the lumber situation at Detroit 
above is simply by way of illustration. The problem pre- 
sented occurs with practically every commodity at prac- 
tically every transit point. 

Local Supply and Local Consumption.—The testimony 
is general that shippers at transit points use when for- 
warding commodities the billing in hand which will give 
the best results; that is to say, they substitute in the 
way that will most reduce the published rates. One 
result of this practice is shown in the case of practically 
every flour miller appearing at the hearings. It was tes- 
tified by these millers that the blending of wheat to se- 
cure a uniform grade of flour is an absolute necessity. At 
any typical milling point wheat is received from differ- 
ent territories under different rates. At most mills also 
a considerable quantity is received from non-transit 
sources, some from farmers’ wagons and some from 
near-by railroad points. All the wheat from the various 
sources must be blended to produce a single barrel of 
flour. No single carload of wheat is available for use 
until it has been tempered by wheat of a different quality 
from some other territory. The result is that the identity 
of the inbound shipment is absolutely lost in the process 
of milling. Any given lot of flour represents the average 
of all the wheat received rather than any single lot. 
Millers, however, without exception, use for outbound 
shipments the billing in hand which will give them the 
best results; that is to say, although the identity of the 
commodities is absolutely lost in the mill, the identity of 
the billing is absolutely preserved, and shipments of flour 
which are an average of all the shipments of wheat re- 
ceived go forward as coming entirely from that point 
which offers the lowest balance of a through rate to final 
destination. It also results from this practice that flour 
compounded of all the shipments received at the mill 
and delivered locally or to non-transit points is entirely 
charged against the local or non-transit supply, although 
it could not possibly be made from such supply. It is 
evident that if shipments out are average shipments cor- 
responding billing should be canceled for the same. It 
is also evident that in so far as consignments of flour are 
delivered to the local market made from grain received 
from transit points, billing from such transit points 
should be canceled. 

If, however, local supply and local disposition are 
kept separate from transit supply and product, or if. bill- 
ing is properly canceled for all local disposition, and if 
proper and frequent check is made of grain and product 
and billing on ‘hand, and billing in excess of grain and 
product on hand is canceled, the oldest billing being se 
lected for that purpose, it does not necessarily follow 
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that unlawful substitution is accomplished by the blend- 
ing of the grain for milling. 

This branch of the problem is by no means confined 
to the millers. In the south it was found that cotton 
mills frequently use each year a supply of cotton 
equal to or greater than the entire non-transit supply 
coming to the markets at which they are located. These 
mills must have cotton of a uniform grade, and their 
supply is obtained only by selection or “classing” from 
the entire supply of cotton reaching the local market; 
that is to say, the mill uses a few bales out of every 
shipment coming to the market, whether from a non- 
transit or from a transit point. The local supply of cot- 
ton is merged in the transit supply in making shipments 
to transit points beyond the market, the dealer invariably 
using the billing which will give him the best results. 
Thus it occurs that the supply going to the mill is 
charged as entirely resulting from the non-transit supply 
of cotton reaching the market, although as a matter of 
fact it is well known to be an average of all the cotton 
reaching the market. It is obviously not proper to take 
out for non-transit disposition portions of transit ship- 
ments reaching a market unless at the same time cor- 
responding transit billing is canceled. 

Mixed Carloads.—The practice of sending forward 
irom transit points mixed carloads of various commodi- 
ties as transit of solid carloads of such commodities 
is closely allied in nature with the above described 
practice of flour millers. .The mixed-carload practice finds 
its most important use with grain shippers of the New 
England territory. These shippers receive at their ware- 
houses solid cars of the various grains for distribution 
to retail dealers in the smaller New England communi- 
ties. It is obvious that such retail dealers cannot carry 
in stock a full carload of each sort of grain or feed. The 
jobbers therefore make up carloads containing a repre- 
sentative assortment of various grains and grain prod- 
ucts to go forward upon the transit rate. These mixed 
cars may contain half a dozen sorts of grain and a dozen 
sorts of flour and feed. The practice is to base the tran- 
sit upon a solid car of one kind of grain. There is no 
indication in the record that through rates are defeated 
by this practice in New England, for the reason that 
there appears to be no nontransit supply of any one of 
the sorts of grain or feed handled in the above manner. 
All the commodities which are sent forward must, owing 
to the necessities of the case, have been received upon 
transit billing having precisely the same value for ship- 
ment beyond. In so far as there may be local supply of 
any of the commodities sent forward on this transit ar- 
rangement, it is evident that substitution of such local 
supply is certain to take place in order to complete the 
deficiency in weight caused by local consumption. 

If, therefore, there is no local supply at the transit 
point and billing is canceled for all tonnage disposed of 
locally, and the tonnage and the billing on hand are 
checked at reasonably frequent intervals and billing in 
excess of tonnage on hand is canceled, selecting for such 
cancelation the oldest billing, it would not seem that any 
unlawful feature is necessarily involved in this situation. 

In other sections of the country than New England, 
however, and as applied to other commodities than grain 
and grain products, both in New England and elsewhere, 
it is certain that abuses of published rates occur in this 
mixed-car practice. As in the case of the millers blending 


wheat from different territory, some received on transit _ 
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rates and some received on non-transit rates, it is evident 
that the shipments, either to transit or to non-transit 
points, represent an average of the various shipments 
received, and that corresponding billing should be can- 
celed rather than that the entire mixed carload be 
charged against a solid carload from which it could not 
possibly have been produced... 

Mixed Feed.—The mixed-feed industry appears to be 
a growing one, especially at transit points. The maker 
of mixed feed mills together a number of grains and 
sometimes cotton-seed meal and molasses, producing what 
is practically a new commodity from various substances, 
some received upon transit rates and others secured 
either locally or upon non-transit rates. The present prac- 
tice at many points is to forward cars of the mixture 
thus produced upon the transit of solid cars of grain. 
What has been said above regarding the blending of 
wheat by millers, and regarding the forwarding of mixed 
cars, and also regarding the substitution of the local 
supply for transit tonnage consumed locally, fully indi- 
cates the position of the Commission regarding this 
question of mixed feed. We are convinced that great 
abuses exist in shipments of this character, but they do 
not seem to be other than a combination of the abuses 
separately discussed above. Regarding this matter of 
the forwarding of mixed feed, it is proper to suggest 
that there must be a limit to the application of the tran- 
sit practice, and this limit must be reached when there 
is such a process of manufacture and such a loss of 
identity of the inbound commodity that the shipment for- 
warded may be said to be a new creation. Some of 
the mixed feeds brought to our attention appear to be 
beyond the fair limits of a transit practice. 

Non-transit Commodities Added at Transit Points.— 
Some tariffs provide that nontransit commodities (such 
as stone, grit or molasses) may be added to transit com- 
modities (such as grain or seeds), and a weight of the 
mixture equal to the weight of the inbound transit com- 
modities forwarded as their product. This presents the 
difficulty of a less-than-carload lot of the non-transit com- 
modity going forward at a rate lower than the less-than- 
carload rate properly applicable, and even lower than the 
carload rate from the transit point proper. It is obvious 
that such a practice cannot be allowed, and that such 
mixed feeds and like products must go forward from the 
transit points in amounts containing at least the car- 
load or less than car load as the weight may be) imposed 
transit rates, and with the proper local rate (either car- 
load or less-than-carload as the weight may be) imposed 
upon the non-transit commodities in the mixture. This 
rule must be followed wherever the non-transit property 
added is sufficient in amount to form a really calculable 
portion of the mixture. A like rule must be applied to 
the still more obvious case presented by the dealer who 
desires to include a lot of non-transit grain or other 
commodity in a carload of transit property. If the tran- 
sit portion of the shipment is to move upon the balance 
of a carload rate it must be of itself not less than the 
carload minimum in weight, and the non-transit tonnage 
in the car must be charged with the proper local rate. 

Concentration and Classing of Cotton.—The concentra- 
tion and classing of cotton at various points in the 
south does not present any problem different in principle 
from those presented by other commodities in other 
sections. Wherever there is a local supply and a non- 
transit disposition abuses are found, such abuses being 
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greatest at seaports and at the points where mills have 


been established. It is believed that the general dis- 
cussion of the practices relating to other commodities 
fully covers the abuses which are undoubtedly present 
at the cotton reshipping points in the south. 

Trading in expense bills—It is obvious that at the 
transit points where substitution is allowed expense bills 
will come to have an independent value separate from 
the commodities to which they refer. No effort was 
made to develop particular instances of purchase and 
sale of expense bills, but the record shows that such 
transactions take place at various points from time to 
time. The record also shows clearly that the price of 
commodities at transit points is frequently dependent 
upon the expense bill furnished by the seller, a somewhat 
higher price being paid if the expense bill is peculiarly 
valuable for outbound shipment. The additional price 
paid in consideration of expense bills of a certain char- 
acter amounts obviously to a purchase of the bills. 

At the Montgomery hearing, while it was not devel- 
oped that expense bills for cotton are being sold at cot- 
ton-classing points, it was fully developed that such ex- 
pense bills are frequently loaned by one shipper to an- 
other without the transfer of the commodity to which 
the bills relate. Thus a shipper having a carload of cot- 
ton to forward is able to get upon such cotton a lower 
rate by reason of the favor of one of his neighbors than 
could be secured by reference simply to the tariff of the 
carrier. Such transactions are complete proof of unlaw- 
ful substitutions. 

At Memphis a peculiar situation exists. The rates 
for the transportation of cotton to that city are higher 
than net rates, a refund being given upon proof of 
shipment of a like weight of cotton via the line of the 
same carrier. Expense bills for inbound shipments are 
held by the cotton factors or commission merchants rep- 
resenting the growers. Expense bills for outbound ship- 
ments are held by the buyers representing the consumers, 
No refund can be secured without the presentation of 
expense bill for each movement. The result is that many 
expense bills are sold by the buyers to the factors for 
an amount equal to one-half of the refund to be gained. 
Some factors remit the refund to their principals in this 
country; some are able to remit only a portion through 
having to buy outbound expense bills. Other factors re- 
tain the refunds, leaving their principals to pay the 
gross rates to Memphis. The entire situation is unsat- 
isfactory and should be cured by the installation of a 
system of flat rates. 


Surplus Billing.—It was shown by the hearing that 
dealers at transit points frequently have billing in hand 
without having an equivalent amount of the commodity 
represented by the billing. The practice in such cases 
is to retain the billing until a non-transit supply of the 
commodity can be secured, then to send such non-transit 
supply of the commodity forward upon the transit bill- 
ing. That this is an abuse is generally recognized. The 
new rules for the government of grain transit on the 
Ohio river expressly provide that surplus billing shall 
be destroyed and that at no time shall any shipper have 
in hand transit billing which is not represented by 
transit commodity awaiting shipment. Obvious as this 
principle is, it is not generally recognized. No tariffs dis- 
covered by us recognize the obvious fact that unpaid ex- 
pense bills covering grain in stock must be considered 
when the cancelation of surplus billing is undertaken. 
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Certain milling-in-transit rates provide for the cancela- 
tion of surplus billing only once per year, and others 
make no provision for any cancelation at any time. This 
leaves wide open another opportunity for such substitu- 
tion as has been above described. To be absolutely law- 

ful the cancelation of the billing should be automatic; 

that is to say, when the commodity represented by the 

billing is disposed of, either locally or to a non-transit 

point or to a transit point, the inbound billing covering it 

should be canceled. Any other practice means that loca) 

commodities will be substituted and sent forward on the 

transit billing. 

Overdrafts upon Transit Accounts.—The anomaly is 
presented of outbound shipments from transit points at 
balances of through rates before the receipt of the in- 
bound shipments depended upon for the transit privilege. 
At Milwaukee it developed that a number of grain 
shippers had enjoyed transit to the extent of some mil- 
lions of pounds each beyond the amounts to which they 
would be entitled on the basis of shipments from tran- 
sit points. The same feature has arisen with regard to 
shipments of dairy products at various points. Such 
situations show the recklessness with which both car- 
riers and shippers have misused the transit arrangement 
and the urgent necessity for radical reforms. 

Collection of less-than-Transit Rates to Transit Points. 
—In the northwestern transit tariffs generally it is pro- 
vided that upon receipt of grain at the transit point the 
through rate to the final destination shall be paid and 
that such destination shall be indicated. This at first 
glance seems not to afford opportunity for abuse. When 
it is remembered, however, that the rates from Minneapo- 
lis to various milling points intermediate between Minne- 
apolis and Chicago are higher than the rates from Min- 
neapolis to Chicago, it will be seen that the miller at the 
intermediate point, by paying the rate to Chicago and 
having the grain delivered to him locally, actually gets 
shipments to the transit point at less than the rate to 
such point. In one case where a large milling industry 
is concerned, the rate on oats from Minneapolis to the 
milling point is 15 cents per 100 pounds. The rate on 
oats from Minneapolis to Chicago via such milling point 
is 7% cents per 100 pounds. This mill, under these 
tariffs, pays the rate to Chicago, 7% cents per 100 
pounds, and receives delivery of the oats at the mill- 
ing point. It has a moral duty, of course, to send these 
oats forward and thus complete the transit. We cannot 
find, however, that there is any enforcement of this 
duty. It mills the oats and has the right to send for- 
ward an equal tonnage. It may secure oats from a tran- 
sit point enjoying a different rate and forward them, 
or forward oats from a non-transit point, or it may re- 
frain altogether from completing the transit transaction. 
It is evident that such an adjustment is absurd. Upon 
delivery of the commodity at any point, no less than the 
rate to that point should be collected; otherwise the loca! 
rates to the point cease to have any practical significance. 

Transit as a Railroad Policy—One striking fact de- 
veloped by this inquiry is that the transit privileges 
have been needlessly multiplied by the carriers. The 
interest which prompts this needless extension of the 
privilege is apparent. A carrier bringing raw material 
to a competitive transit point desires always to make 
certain that the product of such raw material shall go 
forward by its line. The most evident method of se 
curing this result is to collect something more than 
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the net rate for the transportation of the raw material 
to the transit point upon delivering such raw material 
to the industry, the excess collection to be credited upon 
the rate for the forwarding of the finished product from 
such point. In such cases it is evident that the industry 
must pay a penalty if it uses any other means of trans- 
porting the finished product than the one provided by 
the carrier which transported the raw material. An 
analysis of the transit tariffs filed with us shows that 
the arrangement is in many cases not a privilege at all, 
but a burden upon the industries to which it applies. 
Such an arrangement frequently amounts to a require- 
ment by the carrier that the industry shall in advance 
put up a bond that the finished product shall be for- 
warded by such carrier’s line. 

This competitive policy of the carriers, which results 
in many unnecessary transit arrangements, has also re- 
sulted in many pretended transit arrangements, which 
cannot be justified as such. We have before us, for 
instance, tariffs which provide for the forwarding of 
agricultural implements, vehicles, etc., as the transit of 
inbound shipments of logs. Unless all tariffs are to be- 
come “transit tariffs,” such arrangements as those last 
mentioned must be condemned as unlawful. An agricul- 
tural implement is bound to be largely composed of 
other materials than wood, and may be entirely com- 
posed of such other materials. It is a manufactured 
product, having its first being at the factory where it 
is made. Its shipment from the factory is not in any 
proper sense a continuation of the shipment of the log 
from the forest to the mill. 

In Conclusion.—The hearing has failed to demon- 
strate that the Commission’s ruling was too strict. It 
has demonstrated that various practices, as above out- 
lined, have resulted in the violation of published rates, 
to the injury of shippers not taking advantage of 
such practices. Fraud cannot be defined in this matter 
of abuse of transit any more than in any other line of 
activity. The Commission will not undertake to frame 
a code of transit rules. The traffic officials of the car- 
riers have the duty and the responsibility under the law 
of initiating rates. They all agree in the statement that 
the system of rates devised by them is impracticable, 
and will result in great injury to carriers and business 
interests unless exceptions and privileges in the nature 
of transit are introduced. The Commission does not 
condemn the transit privileges as such, but it does hold 
that the responsibility for safeguarding and policing them, 
to the end that the lawfully published rates shall be 
collected, rests entirely upon the carriers. This is not 
saying that shippers will be excused in any case where 
they defeat published rates by any abuse of transit privi- 
leges. The duty of shippers to pay published rates is 
precisely the same as the duty of the carriers to collect 
such rates. Except in very rare instances, carriers give 
rebates or concessions only upon solicitation by shippers. 
In such case the liability of the carrier yielding to the 
solicitation is no greater or different than that of the 
shipper making it. The language of the law is: 


It shall be unlawful for any person, persons or corporation 
to offer, grant or give, or to solicit, accept or receive any re- 
bate, concession or discrimination in respect to the transpor- 
tation of any property in interstate or foreign commerce by 
any common carrier subject to said act to regulate commerce 
and the acts amendatory thereof, whereby any such property 
shall by any device whatever be transported at a less rate 
than that named in the tariffs published and filed by such 
carrier as is required by said act to regulate commerce and 
the acts amendatory tlereof, or“whereby any other advantage 
is given or discrimination is practiced. Every person or cor- 
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poration, whether carrier or shipper, who shall knowingly offer, 
grant or give, or solicit, accept or receive any such rebates, 
concessions or discrimination shall be deemed guilty of a 
misdemeanor and on conviction thereof shall be punished by 
a fine of not less than one thousand nor more than twenty 
thousand dollars. 

It is the dyty of shippers to submit to all necessary 
policing of their shipments if they desire to enjoy tran- 
sit privileges. They may also fairly be required to certi- 
fy that shipments offered by them are entitled to go 
forward upon the transit rates. Such certifications, how- 
ever, do not excuse carriers from determining for them- 
selves and at their peril that shipments carried at other 
than the regular local rates from the point of shipment 
are entitled to the exceptional or transit rates. Carriers 
will not be allowed to put in transit privileges either 
through competition with each other or through the de- 
sire to hold local rates up to the highest possible point, 
without taking entire responsibility for the results of 
such privileges and the uses made of the same. 

The Commission is convinced that if the carriers 
will join in the cancelation of the arrangements which 
they have built up for the purpose of withholding busi- 
ness from each other they will be relatively as well off 
as they are now, while the elimination of these arrange- 
ments will decrease their expense of bookkeeping and 
supervision and will be for the benefit of all the in- 
dustries affected. The Commission is also convinced that 
if carriers will yield somewhat in the matter of local 
rates to and from transit points it will be possible to 
make such rates equal to the present published transit 
rates in many cases without serious loss of income to 
the carriers and to their final profit. In every case 
where it is possible to replace transit privileges with 
flat rates it should be done. 

At none of the large warehousing markets are the 
difficulties in the way of the adoption of a flat-rate sys- 
tem any greater than were those presented at Missouri 
river points some years ago when the Commission con- 
demned the unlawful arrangement of rates on grain. As 
a result of the Commission’s action the full local rates 
upon grain to these points are now paid regardless of 
the final disposition of such grain. Outbound shipments 
of grain from these points are carried at a flat rate re- 
gardless of the point of origin providing the grain be 
“from beyond.” While still open to some legal objection, 
the system is far in advance of the system which it suc- 
ceeded, and is so much in advance of the transit privi- 
leges generally throughout the country that it may 
well be accepted as a model by traffic managers desirous 
of remedying chaotic and unlawful practices upon their 
lines. The Commission is convinced that in no other 
way can transit rates to and from the large storage mar- 
kets be arranged unless carriers are to take an impossible 
burden of policing and supervision and shippers be sub- 
jected to extremely annoying rules. 

The Commission has been asked by numerous 
shippers, including the grain dealers along the Ohio 
river, the grain dealers in inter-mountain territory, and 
the lumber and shingle manufacturers of the Pacific coast, 
to condemn the transit privilege entirely as illegai. This 
the Commission is not prepared to do, the present order 
of the investigation affording no warrant for such action. 

It is the law which has binding force upon both 
shippers and carriers in this matter, rather than rulings 
of the Commission, which simply represent the Commis- 
sion’s view of the law. The Commission’s duty is to 
enforce the law, and this duty it is determined to per- 
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form. Ruling 76-A of the Commission, supra, may be 
taken, together with this opinion as indicating the Com- 
mission’s knowledge of the abuses shown by this inves- 
tigation, and its demand upon both carriers and shippers 
that these and all similar abuses be prevented. If the 
abuses are prevented the law will be satisfied. If the 
abuses are not prevented the law will not be satisfied, no 
matter how ingeniously the machinery provided obscures 
the fact that the law is evaded. 

We are convinced that shippers and carriers fully 
understand the Commission’s position and their own 
practices. It is needless to say that the continuance of 
such abuses as are above outlined will compel the Com- 
mission to resort to criminal prosecution, to include 
both shippers and carriers to secure obedience to the 
law rather than to any further or other form of moral 
suasion. 


Spur Track Charge Condemned 





No. 1704, 
(18 I. C. C. 310.) 
ASSOCIATED JOBBERS OF LOS ANGELES 
vs. 
ATCHISON, TOPEKA & SANTA FE RAILWAY COM- 
PANY ET AL. 
Submitted December 2, 1909. Decided April 5, 1910. 


1. Charge of $2.50 per car exacted for delivering and receiv- 
ing carload freight to and from industries located upon 
spurs and sidetracks within carriers’ switching limits 
found unlawful when such carload freight is moving in- 
cidentally to a system-line haul; charge found not un- 
lawful when such carload freight is moving incidentally 
to a foreign-line haul. 


2. The spurs and sidetracks which connect industries with a 
earrier’s rails within switching limits found to constitute 
a portion of the carrier’s terminal facilities. 


3. The delivery of a car upon an indusrial siding found to 
be a substitute for delivery upon public team tracks, 
and, no additional service being involved, cannot be 
made the basis for an additional charge. 

Joseph P. Loeb and Edward J. Kuster for com- 
plainants. 
T. J. Norton and E. W. Camp for Atchison, Topeka 

& Santa Fe Railway company. 

P, F. Dunne and C. W. Durbrow for Southern 

Pacific company. . 


Report of the Commission. 


LANE, Commissioner: 

Attack is made in this proceeding upon the charge 
of $2.50 per car made by the defendant carriers for 
delivering or receiving interstate carload freight to or 
from industries located upon spurs or sidetracks within 
their switching limits, when such carload freight is 
moving incidentally to a line haul and the carrier re- 
ceiving or delivering such freight receives the whole 
or any part of the compensation for such line haul. 
The complaint is directed against two separate and dis- 
tinct practices, involving, on the one hand, the switeh- 
ing charge incident to a system-line haul, and, on the 
other, the switching charge incident to a foreign-line 
haul. These charges are carried in local’ terminal tariffs 
published by the respective defendants, as follows: 

Amendment No. 9 to Santa Fe tariff, I. C. C., 4281: 


Between all points located within Los Angeles switching 
limits, freight carloads (when incident to line haul, system or 
foreign), $2.50 per car. 


Southern Pacific Terminal tariff, I. C. C., 3011: 


Between depot and industry tracks and private sidings 
within switching limits as defined in item 100 on page 15 of 
this“tariff, including team tracks at Vernondale, Nadeau, Win- 








throp, Grand Avenue, University, Aurant, and Maier, (Cal, 
sarge carloads, when incidental to a line haul, rate per car 


San Pedro, Los Angeles & Salt Lake Railroad 
Company’s Terminal tariff, I. C. C., 28: 

Between San Pedro, Los Angeles & Salt Lake railroad 
freight yards or the transfer tracks of connecting lines and 
industries, warehouses or private sidetracks within yard limits 
(when incident To line haul, local or foreign), $2.50 per car. 

Complainant contends that the charge when made 
incident to a system-line haul is illegal inasmuch as th: 
service for which the charge is made is an ordinary 
and necessary incident of carriage, that the eompensa- 
tion for that service is and must be included as a mat- 
ter of law in the freight rate, and that the segregation 
of this charge is not permitted by law. In addition the 
complainant insists that the charge constitutes an un- 
lawful discrimination under section 2 of the act to 
regulate commerce, also that it constitutes an unlawfu! 
preference under section 3, and that the charge for 
the service, if such charge may be made, is unreason- 
able and excessive in amount. As to the charge when 
made incident to a foreign-line haul, complainant urges 
that as each defendant receives out of the through rate 
from the connecting line a minimum compensation of 
$7.50 per car for the service between the interchange 
tracks and the industries, it is unreasonable and unlaw- 
ful to exact an additional sum from the shipper for the 
same service; that the switching line is merely a con- 
necting carrier participating in the joint rate; that in- 
asmuch as the bills of lading contemplate service on 
industry tracks, even when such service is incident to 
a foreign-line haul, the carrier issuing the bill of lading 
must fully perform its contract without additional 
charge. 

Each of the carriers here involved has designated 
certain territory as within its switching or yard limits in 
the city of Los Angeles, extending for six or seven miles 
in a general easterly and westerly direction, and includ- 
ing numerous tracks, main lines, branch lines, industry 
spurs, classification tracks, team tracks, freight-shed 
tracks, hold tracks, repair tracks and others, and also 
their stations, freight sheds, derricks, roundhouses and 
other structures. Freight moving in carloads is deliv- 
ered at team tracks, at freight sheds or at industry 
spurs. At team tracks and freight sheds no charge is 
imposed for the receipt or delivery of such carload 
freight over and above the freight rate named in the 
taviffs, while at industry spurs an additional charge of $2.50 
is imposed on every loaded car moving either in or out. 
These industry spurs vary in length, some leading direct- 
ly from the main track into or alongside of the indus- 
tries served, while others are of greater length and 
branch at one or more points, short spurs running off 
from what is known as the “lead” to serve other in- 
dustries in the immediate neighborhood. These spurs 
have been constructed under substantially uniform 
contracts. The standard form of the Southern Pacific 
company provides as follows: 


1. Undersigned (shipper) will pay cost of constructing 
above-described track (rails, splices, bolts, switches, frogs, 
switch stands, and connections to be furnished by and at the 
cost of Southern Pacific company), whether such cost may 
be more or less than amount of foregoing approximate estimate. 

2. Said track shall be under full control of Southern Pacific 
company, and may be used at discretion of said company for 
shipments or delivery of any freight, but the business of the 
‘undersigned shall always have preference. 

3. All material in said track furnished at expense of 
Southern Pacific company, whether in original construction or 
by any way of replacements or repairs, shall be and remain 
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exclusive property of Southern Pacific company, and said 
Southern Pacific company shall keep said track in repair. 

4. In ease said track shall not be used by undersigned 
for period of one year, said Southern Pacific company may, 
at its option, remove said track. 

5. All goods shipped from or to said track by rail, rout- 
ing of which is controlled, or may be reasonably held to be 
controlled, by or through undersigned, shall, when forwarded, 
be over such railroads as may be selected by Southern Pacific 
company, provided rate of,charge shall be as low as that 
from or to point in question by any other rail route, 


The Santa Fe contract contains this provision: 


The title to said track, and to all the rails, ties, bolts, 
switches, fastenings, and fixtures connected therewith, and to 
all other property which may be furnished by the railway com- 
pany in the maintenance of said track, shall at all times be 
and remain in said railway company, and said railway com- 
pany may use the same for other purposes than the delivery 
of freight to or the receipt of freight from the second party, 
provided that such use shal] inconvenience the business of the 
second party as little as possible consistent therewith; and 
at any time after the termination of this contract or the obli- 
gation of the railway company, as herein provided, to main- 
tain such track, the railway company shall have the right 
to remove said track and every part thereof. 

None of the industries at Los Angeles furnishes its 
own motive power, and interline switching is done from 
the interchange track to the industry by the locomotives 
of the delivering line, the carrier performing the switch- 


ing service. 


The basic theory of the complainant’s case is that 
these industry spurs are part of the receiving and de- 
livering systems of the carriers, which theory is met 
by the defendants with the proposition that these spurs 
are essentially plant facilities constructed for the con- 
venience of the shipper rather than that of the carrier. 
In a sense and within proper limitations, both of these 
contentions are sound. These industry spur tracks are 
not private, in that the carrier may use them for pur- 
poses of its own—as for storage of cars, as leads to 
other industries, and sometimes for public delivery. 
They are often laid upon public streets and over pri- 
vate property, are operated exclusively by the railroad 
with its own engines, and furnish means of inter-industry 
conveyance by rail, for which the carrier properly im- 
poses a switching charge. Thus, in connecting its main 
line directly with a spur, the carrier serves itself in 
various ways; it gains an extension of its own line for 
various terminal uses, makes a new highway for inter- 
communication between the carrier and the industry 
and likewise between each industry so connected and 
all others having a similar connection, and it attaches 
the industry to the carrier in such a way that the lat- 
ter has a practical assurance of the industry’s traffic, 
both outbound and inbound. On the other hand, there 
can be no doubt but that the industry also benefits by 
such connection, in that it can receive by this spur 
track direct delivery of its freight without the expense 
and trouble of draying to and from public team tracks. 
Each of such spurs is in a real sense a railroad ter- 
minal at which the carrier receives and delivers freight 
~a special, and generally in practice an exclusive, rail- 
road depot for the carload freight of a particular 
shipper. There are literally hundreds of thousands of 
such tracks in this country. We have knowledge suf- 
ficient on which to base the conclusion that without 
such industry tracks the carriers of the country at large 
would be utterly lacking in adequate terminal facilities. 
For forty years and more it has been the policy of the 
railroads to develop traffic and facilitate its movement 
by the construction of such spur lines, and so extensive 
has become this method of direct delivery by rail that 
it is difficult to conceive of any system which might 
be devised for conducting the vast volume of our heavy 
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traffic without the spur track, which serves the elevator, 
the coke oven, the coal tipple, the sawmill, the factory, 
the blast furnace, the stone quarry, and the jobbing 
house. In view of these conditions it would be mani- 
festly unfair to treat the industrial spur as a plant fa- 
cility, a shipper’s convenience; it is in fact a necessity 
to both the carrier and the shipper under modern condi- 
tions of business and transportation. 

We are fully convinced that the complainant’s view 
of the nature of these tracks is correct and that they 
are portions of the terminal facilities of the carrier with 
whose lines they connect, and, together with the team 
tracks and other yards, form the terminal facilities of 
these carriers. In saying this we are fully conscious of 
the authority of the Alton case (Chicago & Alton vs. 
United States, 156 Fed. Rep., 558) and the General 
Electric and Solvay Process cases, 14 I. C. C. Rep., 237, 
246. Such industrial spurs as are here considered, how- 
ever, are of a totally different character and of a differ- 
ent nature from those considered in these three named 
cases. They correspond rather to the railroad tracks 
leading to the interchange -tracks with such industries, 
and the switching movement given by the carriers with- 
out extra charge to such interchange tracks passed un- 
questioned in the above cases. It was assumed by court 
and Commission that there was no violation of law in 
placing a car at a point where an industry engine could 
connect with it and take it within the plant. But in 
Los Angeles there are no tracks of this character. Each 
of the spurs here considered is in a real sense a 
railroad terminal at which the carrier receives and de- 
livers freight. In recognition of such relationship the 
earriers of the land universally treat such industry spurs 
as portions of their terminals, making no extra charge 
for service thereto when the carrier receives the benefit 
of the line haul out or in. To this generalization, cov- 
ering perhaps ten thousand cities and towns in the 
United States, the defendants could name but three ex- 
ceptions, the cities of Los Angeles, San Francisco and 
San Diego. In these an additional charge was made for 
track receipt or’ delivery. When asked why this charge 
was made at these points, the traffic manager of one 
road replied, “Because we can get it.” Another railroad 
official explained the non-existence of such a charge at all 
other points upon his own line, as well as throughout 
the country at large, by saying that the absence of such 
charge was a “tribute to competition.” It appears that 
the same charge for such delivery has been made by 
all of the carriers at Los Angeles as long as the rail- 
roads have had access to that city. It was first imposed 
by the Southern Pacific and, as the other lines came in, 
they adopted the policy of the line already there. As 
to certain commodities such charge was not imposed 
until quite recently, and at all times, until the Hepburn 
Act went into effect, there was great variation in the 
charge as between individual shippers. 


There are 97 places in California to which what 
are known as coast terminal rates apply, rates lower 
than to intermediate points. The theory justifying these 
lower rates is that water competition compels their 
maintenance, yet in only the three cities named is there 
such a charge for spur-track delivery, though in many 
of such places such delivery is furnished. To the north, 
in Portland, Seattle, Tacoma, and a large number of 
other points which also enjoy coast terminal rates, the 
Southern Pacific, Northern Pacific and Great Northern 
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lines impose no such charge, and to the east, where 
defendant lines have their termini in cities competing 
with Los Angeles, this charge is also unknown. 

The American railroad rate has always been recog- 
nized as covering the full service which the carrier 
gives—in furnishing the car, a proper place at which 
to load it, the conveyance of that loaded car, and its 
terminal delivery. These various services may be 
broken up into their component parts and a charge im- 
posed for each, as is the case in England, where by 
law the Government has fixed a schedule of maximum 
rates for “conveyance” between stations and a separate 
schedule of maximum terminals, so-called, which includes 
a fixed charge, uniform throughout the country, for a 
“station terminal” at each end of the haul, if the station 
is used, but not otherwise. So that, under the English 
system, in order to arrive at the total rate applicable 
upon a shipment, the conveyance rate must be added 
to the station terminal. (“Service terminals” for loading 
and unloading, etc., are also separately stated and 
charged for.) This method of stating rates has never 
obtained in this country, at least so far as the records 
of this Commission show. The rate, which it is re- 
quired shall be published, is a complete rate, which in- 
cludes not only the charge for hauling, but the charge 
for the use of the terminals at both ends of the line. 

The provisions of the act to regulate commerce 
were enacted with respect to the American method of 
stating rates, and when it is provided in section 6 that 
the schedules, which shall be published and filed with 
the Commission, “shall also state separately all termin- 
al charges, storage charges, icing charges, and all other 
charges which the Commission may require, all privi- 
leges or facilities granted or allowed,” it was not in- 
tended that the carriers should be required to separately 
state what are known in the English law as station ter- 
minals—that is to say, that they shall state separately 
the hauling charge between the stations and the charge 
for the use of the terminal at both ends of the line. 
The terminal charges referred to in section 6, and which 
must be expressly set forth in the carrier’s tariff, are 
those for other services at the terminal which the car- 
rier may furnish, such as storage, elevation, switching 
and cartage. This construction of the act is borne out 
fully by its history and has been formally accepted by 
railroad counsel in advising the carfiers. The rail- 
roads recognize their duty to make delivery under the 
flat rate stated in their tariffs, and such delivery is 
made upon industry tracks, which are part of the car- 
rier’s terminals, without additional charge. They treat 
a dependent spur as a part of their own depot to which 
the published rate carries all freight. They have recog- 
nized the value of having industries located on their 
tracks and have competed, in proper and in improper 
ways, to secure them as dependencies. They have, ac- 
cordingly, given to such industries the same service that 
they give at their team tracks, treating the one as the 
substitute or equivalent of the other. If delivery is 
made at the team track the carrier must haul the car 
from the main line and place in on the team track. And 
so, if delivery is to be made at an industry, it must be 
conveyed from the main line to the industry. In the 
former as in the latter case there is an inter-terminal 
switching and a placement of the car. 

The refinement of the English method of stating 
rates has not appealed to the mind of the American 
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railroad man, for ‘the same reason, perhaps, that Ameri- 
can hotel keepers do not make a separate charge to 
their guests for lights or soap. The American railroad 
rate is made to cover a terminal delivery, while the 
English railroads make a separate charge for the use of 
their terminals. In England, if the terminal of the 
earrier is not used, the stated*terminal charge is not 
imposed. Beale & Wyman, “Railroad Rate Regulation,” 
sec., 694; L. & Y. R. vs. Gidlow, L. R. 7 H. L., 517; N. 
S. R. vs. Salt Union, 10 Ry. & Ca. Tr. Cas., 161; Tennant 
& Co. vs. Caledonian Ry., 10 Ry. & Ca. Tr. Cas., 194: 
Simonds & Son vs. G. W. R., 3 Boyle & Waghorn, 17. 

In the case of the North Staffordshire Ry. Co. vs. 
Salt Union, supra, it was said: 


It is not implied in our judgment that the railway com- 
pany can charge beyond the conveyance rate for anything done 
on their own lines which is properly incidental to delivery or 
collection of traffic to or from sidings, no matter how much 
the cost and trouble may be increased by the inconvenience 
of the siding or the nature of the traffic, unless the defects 
or inconveniences are such as to relieve the railway company 
from their duty to deliver and collect. The very existence of 
a siding implies, in practice, that the railway company must, 
in order to collect and deliver from or to the siding, do on 
their own lines something beyond the mere work of transit. 
But they may be entitled to make a carrier’s or service charge 
if they are required, for the convenience of the siding owner, 
to do work on his siding; and where they are so required, 
then, if by reason of the insufficiency of the siding or other- 
wise, that work involves extra work on their own line, that 
extra work may be a ground for an extra charge. 

The English cases as a whole seem to proceed upon 
the theory that a switching movement onto a “private” 
siding, one not owned by the railroad and which is not 
a part of the railroad’s own terminals, justifies an addi- 
tional charge in some cases, but one not equal to the 
rate that would be charged if delivery had been made 
upon the railroad’s own terminal. In this country the 
railroads have recognized by universal custom that it 
is but fair, where their team tracks are not used, to 
give delivery without extra charge at an industry track 
as an equivalent service—although where the shipper 
provides tracks, land and facilities, the mere switching 
service furnished by the carrier is in many cases by no 
means equivalent in cost to the expense attaching to 
delivery upon its own tracks. 

The theory of defendants is that in placing the car 
upon a sidetrack it is giving a terminal service in the 
nature of cartage by rail, ignoring the fact that this 
so-called cartage antecedes any delivery and is nothing 
more than the placing of a car on a specially indicated 
spur track instead of in a large yard. Cartage may, of 
course, be furnished as an accessorial service by the 
delivering carrier, and it may charge therefor as a dis- 
tinct and separate terminal service, but such cartage 
presupposes delivery upon the team tracks of the car- 
rier and is supplementary thereto. It is a service addi- 
tional to that which the regular tariff rate pays for, and 
therefore may, possibly must, be properly the subject of 
an additional and distinct charge. The parallel between 
such service and the delivery made upon a spur track 
could only be found if the car were first ordered by 
the consignee to be placed upon a team track for de- 
livery, and later, after such movement had taken place, 
was ordered to the private track of the consignee. For 
such a switching terminal service carriers may charge, 
and in fact do, but to such charge no exception can 
properly be taken. It is a terminal charge of the char 
acter required to be published under section 6 of the 
act to regulate commerce, a charge for a service ren- 
dered at a terminal supplementing the delivery which 
the carrier has given and for which it has been paid 
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in the transportation rate. The service here under con- 
sideration, however, is a delivery service and nothing 
more; the delivery being made at one of the carrier’s 
tracks which is removed at a greater or less distance 
from its public yards. Spur-track delivery is a sub- 
stitute service, a service which it has solicited the right 
to give, as the evidence here shows, a service which 
costs the industry for the installation of the track and 
the use of its property as a railway terminal. It is a 
service over the carrier’s own rails to a point where it 
yields possession of the property transported and which 
involves no greater expense than would team-track de- 
livery. It relieves the carrier’s team tracks and sheds, 
necessitating less outlay for expense of yards in a 
crowded city, promotes the speedy release of equipment, 
and vastly aids in conducting a commerce which is 
greater than the carrier’s own facilities could freely, 
adequately and economically handle. 


Again it is not to be overlooked that the delivery 
given on an industry spur is not supplemental to any 
other delivery. Cars destined to industry spurs are not 
placed first at a spur, depot, or on the team tracks, or 
at the sheds, and later switched to oblige the consignee. 
A train of freight cars goes to the breaking-up yards 
which lie at the entrance to the city, and there it is di- 
vided up with respect to the character of the freight 
in the various cars and their destination. No one has 
access to the cars at this point. This yard is purely a 
railroad facility. After the cars are segregafed they are 
taken to the tracks to which they are ordered—some to 
the various team tracks distributed along the main line, 
some to different industries, some perhaps to the rail- 
road shops or to freight sheds or to the stock yards. 
Before the cars are placed the consignees are given 
notice of the tracks to which they are to be sent, so 
that there is no confusion, and the switch engines which 
place the cars on one track also serve to haul the 
“loads” in and “empties” out at the other tracks. After 
a most exhaustive inquiry we cannot find, taking this 
service as a whole in the same way that it is treated 
by the carriers, that the service is more expensive to 
the carrier than if all cars were given team-track de- 
livery, 

An additional charge may be made when an addi- 
tional service is given. But the service here given is 
not additional to that for which the rate pays. If the 
shipper pays for team-track delivery and does not re- 
ceive it, but asks instead and is given a sidetrack de- 
livery which costs the carrier no more, he may not be 
compelled to pay an additional charge upon the as- 
sumption that he has received a terminal team-track 
service which has not been given. A carrier may not 
so construct its rates as to compel an extra charge for 
like service, and this, in our judgment, the defendants 
at Los Angeles have done. 


Since this case was argued before the Commission, 
the Supreme court of the United States has handed 
down an opinion, written by Mr. Justice Brewer, in 
what is known as the Union Stock Yards case, and 
the carriers defending have drawn our attention to this 
case as fully supporting the position which they take. 
That opinion holds that a carrier is justified in charging 
& reasonable rate for a delivery which it cannot make 
upon its own line, and that this rate, when separately 
stated, must be judged as to its reasonableness by itself. 
The doctrine therein announced we accept fully. We 
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have no right to take from an independent delivering 
road any portion of a reasonable charge because the 
line charge, when added to the transportation rate of a 
connecting line, makes an unreasonable total charge. 
We must deal with the unreasonable rate of the pre- 
ceding carrier, if the aggregate of the rate to destina- 


tion and the special delivery required is excessive and 
unlawful. 


In the Union Stock Yards case emphasis is placed 
upon the fact that the Union Stock Yards railroad is 
the property of a separate and distinct legal entity, 
which makes a charge for the service it renders to the 
main line entering Chicago. That rate for the service 
given, having been held to be reasonable, was not prop- 
erly subject to reduction because other rates of connect- 
ing roads which form the through route were unreason- 
able. Therefore, says the court: 


If any shipper is wronged by the aggregate charge trom 
the place of shipment to the Union Stock Yards it would seem 
necessarily to follow that the wrong was done in the prior 
charges for transportation, and, as we have already stated, 
shotild be corrected by proper proceedings against the com- 
panies guilty of that wrong, otherwise injustice will be done. 
If this charge, reasonable in itself, be reduced, the Union 
Stock Yards company will suffer loss while the real wrong- 
doers will escape. 

In other words, if the Southern Pacific railroad at 
Los Angeles made connection with an independent belt- 
line railroad, which led to various industries, and pro- 
vided in its tariffs that delivery on such belt line would 
cost $2 extra per car, this Commission could not re- 
duce this $2 charge, provided the same were reasonable 
for the service which the belt line gave. Such holding 
is not tantamount, however, to a finding that the South- 
ern Pacific might itself charge $2 for delivery to such 
industries when located on its own tracks, if such de- 
livery was no more expensive than the delivery in- 
cluded in its own transportation rate. The governing 
principle of Mr. Justice Brewer’s opinion is that one 
carrier may not be made to suffer for the shortcomings 
of another. The Stock Yards railroad should not have 
its revenue abridged because the Rock Island railroad, 
for instance, charges a rate to Chicago which includes 
the cost of a delivery which it does not render. In at- 
tacking the unlawful charge we must move back from 
the terminal road exacting the reasonable rate for the 
service it gives to the connection charging an excessive 
amount for its service. This is far, indeed, from hold- 
ing that a carrier which delivers freight at a spur track 
at its own terminal is rendering a service which justi- 
fies the imposition of an additional charge. In fact, Mr. 
Justice White, in a preceding case arising out of this 
terminal charge at Chicago, distinctly held that the 
principles laid down in that decision, I. C. C. vs. C., 
B. & Q., 186 U. S., 320, were not to be construed as 
necessarily governing in a case where delivery was 
made upon a carrier’s own tracks. 


We have dealt heretofore with delivery on industry 
tracks which are a part of the terminal system of the 
carrier having the line haul. We now come to consider 
the second question involved in this case: The legality 
of the charge of $2.50 per car imposed for delivery 
upon industry spurs when the line haul is made by a 
foreign carrier. To illustrate: Freight originating at 
Kansas City, Mo., may be sent to Los Angeles by either 
the Southern Pacific or the Santa Fe. The Southern 


Pacific solicits a carload of freight destined to a con- 
signee in Los Angeles who has an industry spur to the 
The Southern Pacific would lose the 


Santa Fe line. 
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transportation of this freight did it not have an arrange- 
ment with the Santa Fe railroad by which the latter 
agreed to deliver the car upon the spur of the consignee. 
To effect this purpose, and for mutual advantage, the 
carriers have entered into an arrangement by which 
they mutually effect delivery upon each other’s indus- 
try spurs. This is one of the advantages of hav- 
ing such sidetracks. Accordingly the Southern Pa- 
cific carries the Kansas City car to Los Angeles 
and in that city places it upon what is known 
as an interchange track, a track used by both of 
the carriers for the interchange of equipment. From 
that point the car is conveyed by the Santa Fe to the 
designated sidetrack of the industry. Under the tariffs 
quoted above the consignee pays to the Santa Fe road 
for such service, in addition to the through rate from 
Kansas City to Los Angeles, an arbitrary delivery 
charge of $2.50. It appears, however, from the record 
in this case that this is not all that the Santa Fe re- 
ceives for the service which it renders. An agreement 
exists between the two roads by which the Southern 
Pacific pays to the Santa Fe 50 cents per ton, or a 
minimum of $7.50 per car, for the privilege of having 
delivery made upon the industrial tracks connected with 
the Santa Fe road. That there may be no mistake as 
to just what the purpose of this arrangement is we will 
quote at some length from the testimony of Traffic Man- 
ager Chambers of the Santa Fe. Being asked by the 
attorney for that road, Mr. Camp, as to the justification 
for such an arrangement, Mr. Chambers said: 


It was largely for the privilege of one line being permitted 
to do’ business to the industries located on the other, figur- 
ing that the lines serving the industry lost the line haul on 
those shipments. 

Mr. Camp: It was a charge for the use of the Southern 
Pacific terminal so far as our line was concerned? 

Mr. Chambers: Yes. 

Commissioner: It is practically making a joint rate over 
onto the other’s tracks? 

Mr. Chambers: Yes, sir; that is what it is. The Santa 
Fe could reach the industries on the Southern Pacific rails prior 
to that time by delivering to the Southern Pacific at Stock- 
ton and giving them 25 per cent of the Missouri river rate, or 
west of the Missouri proportion of the through rate. 

Commissioner: So that by the existence of a large num- 
ber of industries on industrial tracks on the Southern Pacific 
lines in San Francisco they get a proportion of your through 
rate on business which you haul] into San Francisco because 
of the interchange and for the interchange service? 

Mr. Chambers: Yes, sir; business that we haul in for those 
industries. 

Commissioner: Is it usual as between carriers where they 
do not serve the same territory? 

Mr. Chambers: It is, of course, on competitive business 
altogether. On noncompetitive business there is no reason for 
it at all, and it does not apply on the noncompetitive business. 

Commissioner: Then they make an interchange arrange- 
ment at a terminal point? 

Mr. Chambers: Yes, sir. That is the condition as between 
the Santa Fe and Southern Pacific as to switching arrange- 
ments. In some places the charge is $10 @ car, some $5, some 
$3; it varies; and some so much per hundred pores. 

Commissioner: This does not apply here from any points 
that both lines do not reach? 

Mr. Chambers: No: ft applies just on competitive business. 

Mr. Camp: And is a hiring of the other company’s facil- 
ities for that service? 

Mr. Chambers: Yes. 

Mt. Mann: It is paid to the other company, this $7.50 per 
ear, for what purpose? 

Mr. Chambers: I have just explained, for the privilege 
of reaching facilities on the tracks of the other. 

Mr. Mann: And in order to receive that $7.50 per car from 
the Southern Pacific for placing a Southern Pacific car at ond 
of your industries, what does that $7.50 pay for to your com- 
pany? 

Mr. Chambers: It pays for the same thing, it pays for the 
privilege, and the Southern Pacific have had to pay for the 
privilege of getting onto our lines. 

Mr. Mann: Is it not for the purpose and privilege, as you 
say, for the facilities of your company; is it not for the priv- 
ilege of the industry tracks of your company which are among 
its facilities? 

Mr. Chambers: For the industry tracks? 

Mr. Mann: Yes. 

Mr. Chambers: Yes; it is confined to the industry tracks. 

Mr. Mann: Then the $7.50 pays for that car reaching the 
industry tracks? 

Mr. Chambers: Yes; that is—— 

Mr. Mann: Why do you cHarge $2.50 more for the extra? 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 










Vol. V, No. 2¢@ 


Mr. Chambers: That is a separate service altogether. It is 
just like any other division arrangement. 

Mr. Mann: [ have understood you to just say that $7.5» 
pays for the car reaching the industry. 

Mr. Chambers: We could not afford to have a switching 
line for any other purpose than doing switching, and do it for 
$2.50 a car, and you must figure, also, that aHhiewing the other 
line to reach the industry on an eaceny with yourself you 
put them in a position to compete with you, and you have to 
have something for that. You lose the line haul on that traffic. 
Otherwise you are very likely to get it, and it is a question 
of two or three or four hundred dollars; and then there is con- 
=— risk, also, which has to be assumed by the switching 

e. 

Mr. Mann: My difficulty, Mr. Chambers, is this, and | 
think perhaps you understand it. If you have received $7.50 
for the purpose of taking the industry car and giving to the 
Southern Pacific your facilities, among which, of course, are 
your industry tracks, I do not see why you should charge $2.50 
more to the industry after having been already paid $7.50 for 
the service. 

Mr. Chambers: Frequently the division of the through rate 
from the junction pdint to the destination is greater than the 
local rate is between local railroads, and there is something 
charged for allowing the other line to reach the destination in 
competition with the line which controls the destination point, 
just like it is between the Southern Pacific and ourselves. We 
get to San Jose, for example, front the east; they get 23 per 
cent of the terminal rate, and the local rate in addition—not 
to San Jose, but some point that is not a terminal. 


On this same subject Mr. G. W. Luce, general 
freight agent of the Southern Pacific system, testified 
with reference to the San Francisco situation, which is 
the same as at Los Angeles, as follows: 


Mr. Luce: I think the Santa Fe’s rails reached San Fran- 
cisco in 1902; that is, they were doing some business, but they 
were not actually open for business at that time, except by 
the handling of our engines over joint track. A short time 
afterward they applied to us for an interchange arrangement 
between their company and ours, in San Francisco. We replied 
to them that there could be no interchange here, for the rea- 
son that interchange was indicated by or covered what we 
might call reciprocity. They had nothing at all to give us 
for what we gave them, and therefore there could be no inter- 
change. We stood on that ground until after the fire—some 
time in 1907. When the downtown district was burned, quite 
a few peopie went to the tracks of the Santa Fe and a few 
went to our tracks. They then had some business that we 
might enjoy that we could not otherwise if we had not inter- 
change arrangements, and we felt then that the interchange 
could take place, Bbecfuse they had business on their rails. 
We did not feel, when they came in with their bare rails, 
we should turn over a part to them of our business, which 
was an accumulation of a quarter of a century; and our ex- 
penses in this city permitted them to secure business from us, 
and we secured $2.50 nominal switching charge, while the 
merchants then on our tracks were able to route via the 
Santa Fe, if they wanted to, via the Mojave gateway; and we 
would place on their tracks reaching San Francisco the same 
as we would via Ogden or El Paso. Therefore the merchants 
had no reason to complain, because théy could reach our tracks 
via the Santa Fe at Mojave as well as via the San Francisco 
interchange, so far as desiring to give the Santa Fe business 
was concerned. We would of course get, in comparison with 
our revenue by the other gateways—Ogden and El Paso—a 
very small revenue; but after they had some business we 
thought we might want to share in, a mutual interchange of 
traffic took place, and we made the arrangement set forth— 
that is, 50 cents per ton on Colorado traffic and east, both 
originating at and destined to those points—and we made the 
same arrangement at al] interchange points, such as Visalia, 
Fresno, Stockton, and Los Angeles. 

Mr. Dunne: On the same terms? 

Mr. Luce: On the same terms, for the reason we could 
not surrender our business for a mere pittance of $2.50 a car; 
and they acquiesced in that and thought it was fair and made 
the same terms, and we likewise made the same terms with 
the San Pedro railroad at Los Angeles. 

Mr. Dunne: That, then, was strictly an intercorporate 
arrangement? 

Mr. Luce: Yes, sir. 

Mr. Dunne: It was not an arrangement as between the 
carrier and the shipper? 

Mr. Luce: Not at all. 

Mr. Dunne: And it was based upon what you thought to 
be just and equitable principles under the circumstances? 

Mr. Luce: Yes, sir; merely for the transmission of our 
traffic to other carrier’s rails, and not for switching service 
to the br ing up point at all. 


So far, therefore, as the carriers are concerned, the 
Southern Pacific railroad upon a haul from a competi- 
tive point pays out of its rate (and this expressly ap- 
pears to be the fact) a minimum of $7.50 per car for 
the right to have delivery made upon the Santa Fe’s 
industry spurs. The Southern Pacific gives no delivery 
at its terminals, but switches the car to an interchange 
track, from which the Santa Fe takes it to the con- 
signee’s industry spur, and it is to be noted in this con- 
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nection that this arrangement applies exclusively as to 
industries having spur tracks. (There is no such in- 
terchange between the two carriers for delivery upon 
their respective team tracks.) The Santa Fe receives a 
minimum of $10 for such delivery, $7.50 being paid by 
the Southern Pacific and $2.50 being paid by the con- 
signee. The question presented is whether the charge 
made by the Santa Fe under such circumstances is 
lawful, 


It is the contention of the complainants that this 
$7.50 paid by the Southern Pacific is in full payment 
for the switching charge to the industry and that the 
consignee should not be required to pay $2.50 or any 
amount additional. We think that as a matter of law, 
as announced by the Supreme court, the position of the 
complainants cannot be sustained. A delivery is here 
made upon the tracks of another carrier and a separate 
charge is made therefor and stated in the tariffs, al- 
though the Southern Pacific undertakes to make delivery 
upon the Santa Fe industrial spur and has entered into 
an arrangement with the Santa Fe to effect this end. 
It may not be said, we think, under the authority of 
the Union Stock Yards case, that such delivery may 
not be the subject of a distinct and separate charge, 
notwithstanding the fact that the connecting carrier for 
its own purposes makes a payment to the delivering 
carrier—either as a bonus, if there can be such a thing 
recognized in the law, or for the use of its terminal 
facilities—which is three times the amount of the 
switching charge imposed. If a shipper desires delivery 
made upon the Santa Fe tracks he can ship by way of 
the Santa Fe without incurring the switching charge of 
$2.50 per car under the holding in this case. If, how- 
ever, he prefers to ship by way of the Southern Pacific 
road and have delivery made upon the Santa Fe indus- 
trial track, the terminal charge imposed by the Santa 
Fe must be regarded as an additional charge for an 
additional service. We do not find in the record suf- 
ficient data upon which to base a finding as to the rea- 
sonableness of the amount of this charge of $2.50 for 
interline switching to industry tracks, and for the pur- 
poses of the present order will assume it. to be reason- 
able. 


An order will be entered condemning as illegal and 
unjust the charge of $2.50 per car made by the defend- 
ant carriers for delivering or receiving interstate car- 
load freight to or from industries located upon spurs 
or’ sidetracks within their switching limits when such 
carload freight is moving incidentally to a system-line 
haul. 

PROUTY, Commissioner, concurring: 

I do not think that the rate carries with it, as a 
general proposition, delivery upon a private track. Un- 
der many circumstances a carrier may refuse altogether 
to make a private-track delivery, and it may impose 
different charges for different deliveries of that char- 
acter. But it seems to me that here these defendants, 
by their conduct, have made these spur tracks a part 
of their terminal facilities and that they must be so 
treated until the whole method of doing business has 
been changed. 

This record shows that the cost to the railway of 
making delivery upon the private track is no greater 
than upon the team track. It is worth more to the 
shipper to receive his car upon the private track, but 
it appears that the expense of furnishing these private 
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tracks is often very considerable and that, on the whole, 
the shipper, by furnishing the track, pays all he ought 
to for the privilege. Inasmuch, therefore, as it costs 
the defendants nothing additional to render this service, 
and as the shipper has paid for the value of the serv- 
ice to him, it seems to me unreasonable that the rail- 
road should impose and collect this charge. The carrier 
thereby charges for a service which costs it nothing, 
and the shipper is charged for a service for which he 
has already paid. 

HARLAN, Commissioner, also concurring: 


In adjusting their rates with a view to drawing 
from the shipping and traveling public sufficient reve- 
nues to meet the cost of operation and maintenance and 
to pay a reasonable return on the investment carriers 
have not been left altogether free of restriction and be- 
yond control. Certain genéral principles have been es- 
tablished to which they must conform in constructing 
their tariff schedules. The law provides that an inter. 
state carrier shall charge no more than a reasonable 
rate for each service that it undertakes on behalf of a 
shipper or passenger, and that in fixing its charges it 
must refrain from discriminations and preferences. It 
follows, -therefore, that its rate schedules cannot be 
constructed at haphazard, but must, in an orderly, logical 
and consistent manner, be built up not only on the basis 
of reasonableness but so as to avoid the inequalities that 
the law forbids and makes unlawful. It was the wrong 
done by carriers through their rates that caused the 
legisiative power to set boundaries to their former com- 
parative freedom in rate making and to establish cer- 
tain fixed principles for their control. The law now 
requires that rate schedules shall be constructed 
upon a foundation of justice to the shipper as well as 
to the carrier and upon broad equities with respect to 
the rights of communities as well as of individuals. And 
it is because I think the defendants, in setting up the 
particular charge here complained of, have departed 
from these principles, that I venture, in the form of a 
concurring opinion, to give expression to the impression 
that an examination of this record has made upon me: 

The ordinary shipper of merchandise by the carload 
must incur the expense of hauling his shipments by 
wagon to a public team track at which the carrier has 
placed its cars for loading. He must incur a like ex- 
pense in taking his inbound carload freight to his fac- 
tory or warehouse or place of business. The large 
shipper, on the other hand, by erecting his factory or 
warehouse near the line of a carrier and having it con- 
nected with the carrier’s tracks by a spur track of his 
own, is enabled to load and unload the car at his door 
and thus to save the very heavy wagon expense that the 
handling of his traffic would otherwise require. When 
the results are compared it is clear that the shipper 
who enjoys the benefit of a spur track and a store-door 
delivery has a decided advantage over shippers that 
haul their merchandige by wagon to and from the pub- 
lic team tracks. And, considered theoretically and pure- 
ly from the standpoint of the value of such a delivery 
to shippers, the placing or “spotting” of cars on spur 
tracks at the doors of warehouses and factories might 
be regarded as an extra service for which, as is actually 
done at the points here involved, the carrier might 
make a charge in addition to the rate. Nevertheless it 
has been the universal practice in this country for the 
carrier having the line haul not to make an additional 
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charge for setting a car for loading or unloading at the 
shipper’s door, upon a spur or sidetrack connected with 


its own terminals. Counsel advise us that there is no 
exception to this general custom except at the three 
points involved in the complaint, namely, San Francisco, 
Los Angeles, and San Diego; if further exceptions exist, 
and at this moment I recall none, they must be few in 
number and are doubtless the result of special conditions. 

The general rate schedules of carriers have been 
adjusted on the theory that the rates ought to be fixed 
high enough to warrant carriers in including the spur 
track service without extra charge, and not on the 
theory that additional revenues would be available from 
that source. The carload rates of carriers to and from 
a given destination by long-established custom include 
the switching of the car to and from the store door 
on spur tracks directly connected with their respective 
terminals; and this is no less true under joint through 
rates. I do not stop, therefore, to consider whether the 
charge now made for such a service at San Francisco, 
Los Angeles and San Diego is a reasonable charge. [ts 
reasonableness may be conceded; at any rate, the 
shipper at these points, even though on a spur track, 
may still insist on his right to load and unload his cars 
by wagon on a public team track if he finds that a more 
economical course. Nor do I lay any particular stress 
upon the fact, which this record seems to establish, 
that the public team tracks of the defendants at the 
points in question are inadequate to enable them to 
handle the commerce of those communities without the 
additional facilities that the private spur tracks give 
them. These details I do not regard as controlling, al- 
though not without significance. My point is that the 
defendants, in separating the spur-track service from the 
line haul to these three points and dealing with it as 
an additional service for which an additional charge 
may be made, depart from the general practice of car- 
riers and their own practice at other points, and in do- 
ing so thereby violate not only section 3 of the act 
but section 1 as well. A system of rates built in strict 
recognition of the principles embodied in the first four 
sections of the act must inevitably be reasonable, free 
from preferences, without discriminations, and contain- 
ing no rates without justifying cause that are lower for 
the longer than for the shorter haul. A schedule of 
rates so adjusted must of necessity be consistent and 
harmonious. Assuming, for the purposes of this pro- 
ceeding, that the several rate structures of these de- 
fendants have been built upon foundations of general 
reasonableness and freedom from unlawful inequalities, 
they seem to me nevertheless inconsistent and inhar- 
monious in respect of the particular charge of which 
complaint is here’ made. Examining the schedules in de- 
tail, we find that one of the principles appearing 
throughout their whole structure is that the rates, 
whether local or joint, include delivery at store door 
on spur tracks. The consistency and harmony of the 
structure is destroyed by the fact that at these three 
points alone, out of all other points on their lines, store- 
door delivery on spur tracks is considered by the de- 
fendants as a separate service, in addition to the trans- 
portation to those points, and an additional charge is 
made therefor. In my judgment this departure from 
the general theory upon which the schedules were built 
subjects those points to an undue discrimination and 
makes the through charges unreasonable. Not only do 
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the defendants at those points put their tariff schedules 
at variance with the universal practice of carriers, but 
without a justifying cause so far as the record discloses 
they make an exception at those points to a fixed prin 
ciple that underlies their own general rates. Upor 
broad, equitable grounds this seems to me to result in 
an unreasonable imposition upon the commerce of those 
three communities, the burden of which, as I understand 
the record, approximates $200,000 a year. 

The inequity of the situation is emphasized by the 
fact that identical rates for the transportation of al! 
class traffic from trunk line and other defined territory 
have been extended to some 97 points at or near the 
Pacific coast, including San Francisco, Los Angeles and 
San Diego. This adjustment has a history of many 
years and its significance and cause are thoroughly un- 
derstood. The “terminal” rates, as they are called, are 
transportation rates and their extension to these 97 
points seems to me to constitute a substantial admission 
by the defendants that the conditions and circumstances 
affecting transportation to those points are the same. 
At all these points, except the three here involved, the 
terminal rates include the movement of cars to and 
from store door on spur tracks directly connected with 
the terminals of the several defendants. At these three 
points alone is the service to and from the spur tracks 
separated from the line haul as an independent service. 
Under such circumstances I do not see how an additional 
charge may be justified. It is not necessary to inquire 
whether, as between a shipper using a team track at one 
of these points and a shipper using a spur track, the 
charge against the latter is discriminatory; it cannot 
be doubted that a shipper on a spur track would will- 
ingly pay even more than the charge now exacted in 
order to avoid the liability to damage involved in load- 
ing and unloading a car on a team track and to save 
the larger cost of such handling by wagon. Nor is it 
necessary to inquire just how far the commerce of the 
three communities may be adversely affected in thei: 
competition with other communities. In my judgment, 
when no separation has been made, so far as their in- 
numerable other stations are concerned, between the 
line haul and the “spotting” of cars on spur tracks, and 
no separate and additional charge for the latter serv- 
ice has been established, that principle in the general! 
rate structures of these defendants cannot lawfully be 
departed from at San Francisco, Los Angeles and San 
Diego simply because, as one of the witnesses put it, 
the defendants are able easily to collect the charge at 
those great centers. The separation of the spur-track 
service, from what for convenience has been referred 
to as the line haul, and the extra charge therefor, in- 
volve a principle of transportation. Such a charge in 
order to be justifiable at any point must rest upon a 
general practice to impose it at all points. And I re- 
gard it as clearly unreasonable to impose the charge at 
these three points in the face of a general practice on 
the part of the defendants not to impose it at other 
points on their lines. 

If the revenues derived by the defendants from the 
imposition of such a charge upon these three communi- 
ties is unnecessary, in the sense that the total revenues 
otherwise derived from the conduct of their transporta- 
tion are sufficient to meet the views hereinbefore ex- 
pressed as to the income that carriers are reasonably 
entitled to have, then, the additional charge, made at 
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those points only, is unreasonable. On the other hand, 
if the amount of the revenues accruing from that 
source is required in order to yield the defendants the 
total revenues that they ought reasonably to have, it 
is wholly unreasonable to cast the entire burden on 
San Francisco, Los Angeles and San Diego. KH should 
in some form be distributed over the entire lines of the 
defendants and not be imposed upon these three points 
alone. 

Looking at the question from this point of view I 
have no difficulty in holding that the charge made by 
these defendants at San Francisco, Los Angeles and 
San Diego is both unreasonable and unduly discrim- 
inatory. 


‘KNAPP, Chairman, dissenting: 


I cannot agree with the conclusions of the ma- 
jority in this case and will briefly outline the grounds 
upon which I dissent. In my opinion the order directed 
to be entered is unwarranted for two reasons: First, 
because the charge in question is not unlawful and 
therefore the Commission is without authority to com- 
pel its discontinuance; second, because the order is not 
justified by the facts and circumstances disclosed by 
the investigation. 

Manifestly the exaction of an additional switching 
charge for private or spur-track delivery cannot he con- 
demned unless such charge violates some provision of 
the regulating statute. Inasmuch as the charge in con- 
troversy is made under definite and proper tariff author- 
ity, the Commission has no power to require its elimina- 
tion unless it contravenes one or more of the first three 
sections of the act. 

To hold that this charge violates the first section 
involves a finding that it is either in and of itself un- 
reasonable, that is t6 say excessive in amount, or that 
the aggregate charges for line haul and switching are 
unreasonable; and there is no evidence to support such 
a finding. Taking complainant’s own proofs as to the 
cost of this spur-track delivery, to say nothing in this 
connection of its superior value to the consignee, it is 
evidently not unreasonable for the service performed. 
Indeed, the witnesses for complainant virtually con- 
ceded, and all the testimony shows, that $2.50 per car 
is not excessive, if any charge whatever may be im- 
posed. Moreover, the Commission has repeatedly found 
that terminal rates to Los Angeles and other Pacific 
coast points are forced down by water competition to 
a lower basis than the defendants might lawfully exact, 
and there was really no pretense that the line rate plus 
the switching rate results in unreasonably high charges 
for the entire transportation. To this it may be added 
that the complaint was not brought upon the theory, 
nor was the contention made at the hearing, that this 
switching charge is excessive in amount and ought to 
be reduced, but distinctly upon the theory that it is un- 
lawful to make any charge for spur-track delivery in 
addition to the line rate which covers team-track de- 
livery. The real point in controversy is not whether 
this charge of $2.50 a car is more than it ought to be, 
but whether defendants have the right to make any 
charge whatever, and I do not perceive that the record 
presents a question of unreasonableness under the first 
section. 

This charge does not violate the second section. It 
is not within the prohibition against “any special rate, 
rebate, drawback, or other device,” nor can it be said 
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that spur-track delivery to a private industry is “like” 
service with public team-track delivery. If this section 
is violated, the defendants are liable to indictment, and 
a criminal prosecution would be the appropriate proceed- 
ing. It certainly is not necessary and would hardly 
seem to be suitable for the Commission to make an or- 
der requiring a carrier to cease and desist from a specific 
and clearly defined act which is a criminal misdemeanor 
if the charge in question violates the second section. 

Nor does this charge violate the third section, on 
the showing now made. To say that the team-track con- 
signee, who pays only the line rate but must incur the 
expense of cartage from the team track, is given “un- 
due or unreasonable preference or advantage,” and that 
the spur-track consignee, who pays $2.50 per car more 
and saves from two to at least four times that amount 
of cartage, is subjected to “undue or unreasonable preju- 
dice or disadvantage,” is so palpably at variance with 
the conceded facts in this case, and with common ex- 
perience and observation as not to admit of serious 
argument. Plainly, as between team-track consignees 
and spur-track consignees at Los Angeles, there is ab- 
solutely nothing upon which the latter can predicate a 
violation of the third section. It may be that the ex- 
action of this charge at Los Angeles, when no similar 
charge is imposed at other Pacific coast terminals, ex- 
cept San Francisco and San Diego, gives an unjust ad- 
vantage to competing shippers at terminal points where 
spur-track delivery is made without additional charge. 
This aspect of the case was incidentally presented but 
was not made the subject of particular investigation. If 
it is really desired to base a claim for relief upon this 
ground the complainant is entitled to further hearing in 
order that the facts may be fully developed. I appre- 
hend, however, that a finding of undue prejudice to Los 
Angeles shippers for this reason would warrant no more 
than an order to cease and desist from the ascertained 
discrimination, which would leave to defendants the 
choice of discontinuing the charge at Los Angeles or 
imposing it at competing points found to be unduly fa- 
vored. That Los Angeles shippers are at a disadvantage 
because of this charge in competition with interior or 
eastern shippers has certainly not been shown and 
could not be seriously contended. 

The majority report condemns this charge as “il- 
legal and unjust.” In my judgment this conclusion is 
untenable, because the charge is not illegal unless it 
violates some law which this Commission does not ad- 
minister and under which it can grant no relief. To 
hold that it is unjust, in view of the undisputed facts, 
is merely to declare the opinion that although not in 
contravention of the act it is a charge which in equity 
and good conscience ought not to be made; and this 
opinion would seem to rest mainly upon the finding 
that no extra charge for spur-track delivery appears to 
be made anywhere in the United States except at Los 
Angeles, San Francisco and San Diego. In other words, 
the custom which elsewhere prevails operates in some 
way to make the charge unlawful at the three places 
where it is imposed. But to my mind it is evident that 
the rights of carriers or slippers in respect of trans- 
portation charges subject to the regulating statute can- 
not be limited by custom or usage however prevalent 
or long continued. That field of commercial activity 
has been removed from the domain of the common law 
by legislative enactment. Besides, if evidence of usage 
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is at all material or entitled to any. consideration, the 
conceded custom at Los Angeles for more than twenty 
years would establish the rights of the respective parties 
in that community with as much binding effect as the 
custom at Portland, Seattle or Kansas City would de- 
termine corresponding rights at those places. I am 
not aware of any theory by which the obligations of 
carriers or shippers can be measured by preponderance 
of custom, since it is elementary that the custom which 
makes law must be continuous and generally observed 
in the locality where the question of right arises. 

‘Without reviewing the authorities in point it seems 
clear to me that spur-track delivery is a service which 
carriers are not bound to perform at common law. In 
the absence of statutory requirements carriers by rail 
comply fully with their legal obligations in respect of 
delivery of freight by making delivery of less-than- 
carload shipments at their established depots or sta- 
tions and of carload shipments upon the team tracks 
which they provide and maintain for the general public. 
Moreover, sidetracks and spurs running to private indus- 
tries or warehouses of particular shippers are usually 
constructed, as was shown to be the fact in this case, 
under some contract arrangement. The construction 
and maintenance of such sidetracks and the delivery of 
cars thereon at the private warehouses of certain ship- 
pers is a special privilege or favor which carriers are 
under no obligation to grant either at common law or 
under the act to regulate commerce. The rate estab- 
lished by a railway company for transportation from 
city to city, or from station to station, provides for no 
more as a matter of law than general delivery at freight 
house or team track. Undoubtedly the carrier may, if it 
chooses to do so, render this additional service without 
extra compensation. But it is one thing to say that a 
carrier may perform such a service without charge and 
quite another thing to say that it must do so. Nor does 
the fact that carriers generally in other parts of the 
country furnish spur-track service gratuitously deprive 
these defendants of their legal right to make a reason- 
able charge to consignees for a valuable service which, 
in the absence of special contract, they are not bound 
to perform. 


Without attempting to decide whether these indus- 
try tracks in Los Angeles are a part of the defendants’ 
terminals or strictly private sidings, there is no ques- 
tion that the service performed for spur-track con- 
signees is a different service from that performed for 
team-track consignees, and a much more valuable serv- 
ice. The testimony shows that cartage from team tracks 
to warehouses costs from $5 to $15 per carload, depend- 
ing upon the distance hauled and the amount and char- 
acter of the shipment. To say that the consignee who 
secures warehouse delivery of carload freight, at a 
charge of from one-half to less than one-fourth of the 
cost of cartage from team tracks, does not receive a 
more valuable service than the team-track consignee is 
to contradict the whole record in this case and disre- 
gard results which are obvious and conceded. If a car- 
rier may make different rates on different articles be- 
cause of differences in value, although carried at the 
same cost, why may not a carrier make differences in 
rates on the same article, although carried at the same 
cost, because of differences in place and manner of de- 
livery which makes one kind of delivery much more 
desirable and valuable than the other? Are not the 
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convenience and conceded saving cheaply purchased? 
Does not the spur-track consignee, in fact, have an ad- 
vantage over his team-track competitor, a direct pecu- 
niary advantage, much greater than $2.50 a car? 

It must, of course, be conceded that private con- 
tracts, even though valid when made, become unlawful 
to the extent that their operation results in violation of 
the act; but, nevertheless, in considering the merits of 
this case it is impossible for me to overlook the fact 
that the consignees represented by complainant volun 
tarily entered into contracts for the construction of 
these spur tracks and delivery thereon with full knowl 
edge and expectation that they would be required to 
pay an extra charge of $2.50 per car for such delivery 
and were apparently anxious, at least in most cases, to 
secure the service upon these terms; and I cannot es- 
cape the impression that their present effort to retain 
the benefits of spur-track connection and delivery, and 
yet deprive the defendants of one of the material con- 
siderations for makng these agreements, is not altogether 
free from criticism. For example, it appears that the 
Santa Fe has spur-track connection with 166 industries 
at Los Angeles, more than half of which have located 
upon its tracks since 1905. Bach of these concerns was 
perfectly aware before contracting for spur-track service 
that the extra charge from which exemption is now 
sought would be imposed, and the arrangement was 
made with that understanding. 

The suggestion in the concurring memorandum of 
Commissioner Prouty, that these consignees have paid 
for this special service by contributing to the cost of 
constructing the spur tracks in question, does not seem 
to me to be supported by anything appearing in or fairly 
deducible from the record. It is evident from what does 
appear that different spurs represent great differences 
in cost of construction, and it is equally apparent that 
there are great differences in the value of spur-track 
delivery to different consignees, depending upon thé 
number of cars received, the saving in cartage, and 
other circumstances. To say that the expense origin- 
ally incurred by the shipper in securing spur-track de- 
livery under the standard contract, whether that ex- 
pense was much or little, must be regarded as compen- 
sation to the carrier for the indefinite future for per- 
forming the service of spur-track delivery, however 
great or valuable that service may be, appears to me 
an indefensible proposition, 


There is one aspect of the matter which seems of 
considerable importance, though perhaps without bear- 
ing upon the legal question involved, and that is the 
necessary effect of an order in accordance with the ma- 
jority report in disturbing the present equality between 
all spur-track consignees in respect of the switching 
service in controversy. Under existing arrangements be- 
tween the carriers each defendant switches to industries 
on its own spur tracks the cars which have reached 
Los Angeles over another line, with the result that ever) 
spur-track consignee within the switching district of Los 
Angeles, no matter with what line his warehouse is 
connected or over what line his traffic arrives, secures 
warehouse delivery at the uniform charge of $2.50 per 
ear. This operates to put all consignees upon an equal 
footing and permits each to ship by any line, as may 
promote his convenience or advantage, and have delivery 
at the same cost. But if the order to be entered herein 
is enforced the line bringing in the traffic must make 
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delivery without extra charge on spur tracks connected 
with that line, while an additional charge must be paid, 
which may not be limited to $2.50 a car, to secure de- 
livery on spur tracks connected with another line. How 
this will work out cannot, of course, be wholly foreseen, 
but it will necessarily produce more or less inequality, 
and perhaps result, in some cases, in serious disadvan- 
tage. 

For the reasons thus indicated, I disagree with the 
majority. I am convinced that an additional charge 
may lawfully be made for private-track or spur-track 
delivery, because it is a special service which the car- 
rier is not required to perform, and a service of dis- 
tinct value to the consignee, as compared with team- 
track delivery, for which the carrier may rightfully 
exact compensation. The charge in this case is admit- 
tedly reasonable in amount, and its imposition violates 
no law which the Commission is appointed to administer. 
Upon the present record the complaint should be dis- 
missed. 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 5th day of April, A. D. 1910. 

Present: Martin A. Knapp, Judson C, Clements, 
Charles A. Prouty, Francis M. Cockreli, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Commissioners. 

No. 1704. 
ASSOCIATED JOBBERS OF LOS ANGELES 
vs. 

THE ATCHISON, TOPEKA & SANTA FE RAILWAY 
COMPANY; SOUTHERN PACIFIC COMPANY, AND 
SAN PEDRO, LOS ANGELES & SALT LAKE RAIL- 
ROAD COMPANY. 

This case being at issue on complaint and answers 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con- 
taining its findings of fact and conclusions thereon, 
which said report is hereby referred to and made a 
part hereof, and having found that the present charge 
of $2.50 per car exacted by the several defendants for 
delivering and receiving carload freight to and from 
industries located upon spurs and sidetracks within their 
respective switching limits at Los Angeles, Cal., when 
such carload freight is moving in interstate commerce 
incidentally to a system-line haul, is in violation of the 
act to regulate commerce: 

It is ordered, That said defendants be, and they are 
hereby, notified and required to cease and desist, on or 
before the ist day of July, 1910, and for a period of 
not less than two years thereafter abstain, from exact- 
ing their present charge of $2.50 per car for delivering 
and receiving carload freight to and from industries 
located upon spurs and sidetracks within their respect- 
ive switching limits in the said city of Los Angeles, 
Cal., when such carload freight is moving in interstate 
commerce incidentally to a system-line haul. 

It is further ordered, That said defendants be, and 
they are hereby, notified and required to cease and de- 
sist, on or before the ist day of July, 1910, and for a 
period of not less than two years thereafter abstain, 
from exacting any charge whatever, other than the 
charge for transportation from points of origin to des- 
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tination, for delivering or receiving carload freight to or 
from industries located upon spurs or sidetracks within 
their respective switching limits in the said city of Los 
Angeles, Cal., when such carload freight is moving in 
interstate commerce incidentally to a system-line haul. 


Controlled by Case Preceding 





No. 1649. 
(18 I. C. C. Rep., 333.) 
PACIFIC COAST JOBBERS’ AND MANUFACTURERS’ 
ASSOCIATION 
vs. 
SOUTHERN PACIFIC COMPANY ET AL. 
Submitted December 2, 1909. Decided April 11, 1918, 


Charge of $2.50 per car exacted for delivering and receiving 
carload freight to and from industries located upon spurs 
and sidetracks within carriers’ switching limits found un- 
lawful when such carload freight is moving incidentally toa 
system-line haul; charge found not unlawful when such 
carload freight is moving incidentally to a foreign-line haul. 
Associated Jobbers of Los Angeles vs. A., T. & S. F. Ry. 
Co., ante, p. 310, followed. 

Seth Mann for complainants. 
P,. F. Dunne and C. W. Durbrow for the Southern 

Pacific company. 

T. J. Norton, E. W. Camp and H. D. Pillsbury for 


Atchison, Topeka & Santa Fe Railway company. 


Report of the Commission. 
LANE, Commissioner: 

This case presents precisely the same questions as 
are raised in Associated Jobbers of Los Angeles ws. A. 
T. & S. F. Ry. Co., 18 I. C. C. Rep., 310. Both cases 
were heard together, and the facts in each are similar. 
We find the imposition of the charge for receipt from 
or delivery upon a spur track when incident to a sys- 
tem-line haul to be unlawful and unjust under the facts 
and circumstances presented in this case, and an order 
will be entered accordingly. 

Knapp, chairman, dissents for reasons stated in 
Associated Jobbers of Los Angeles vs. A. T. & S. F. Ry. 
Co., supra. 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D,.C., on 
the 5th day of April, A. D. 1910. : 

Present: Martin A. Knapp, Judson C. Clements, 
Charles A. Prouty, Francis M. Cockrell, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Commissioners. 

No, 1649. 
PACIFIC COAST JOBBERS’ AND MANUFACTURERS’ 
ASSOCIATION 
vs. 

SOUTHERN PACIFIC COMPANY AND THE ATCHI- 
SON, TOPEKA & SANTA FE RAILWAY COMPANY. 
This case being at issue on complaint and answers 

on file, and having been duly heard and submitted by 

the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con- 
taining its findings of fact and conclusions thereon, 
which said report is hereby referred to and made a part 
hereof, and having found that the present charge of $2.50 

‘per car exacted by the several defendants for delivering 

and receiving carload freight to and from industries 

located upon spurs and sidetracks within their respective 
switching limits at San Francisco, Cal., when such car- 
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load freight is moving in interstate commerce incident- 


ally to a system-line haul, is in violation of the act to 
regulate commerce. 


It is ordered, That said defendants be, and they 
are hereby, notified and required to cease and desist, 
on or before the ist day of July, 1910, and for a period 
of not less than two years thereafter abstain, from 
exacting their present charge of $2.50 per car for de- 
livering and receiving carload freight to and from indus- 
tries located upon spurs and sidetracks within their re- 
spective switching limits in the said city of San Fran- 
cisco, Cal., when such carload freight is moving in inter- 
state commerce incidentally to a system-line haul. 


It is further ordered, That said defendants be, and 
they are hereby, notified and required to cease and de- 
sist, on or before the ist day of July, 1910, and for a 
period of not less than two years thereafter abstain, 
from exacting any charge whatever, other than the 
charge for transportation from points of origin to des- 
tination, for delivering or receiving carload freight to or 
from industries located upon spurs or sidetracks within 
their respective switching limits in the said city of San 
Francisco, Cal., when such carload freight is moving in 
interstate commerce incidentally to a system-line haul. 


Utica Unloading Case Dismissed 


No. 2781, 
(18 I. C. C. Rep., 271.) 
UTICA TRAFFIC BUREAU 
vs. 
NEW YORK CENTRAL & HUDSON RIVER RAILROAD 
COMPANY ET AL, 
Submitted April 8, 1910. Decided May 2, 1910. 


Complaint alleges undue discrimination and prejudice against 
complainant because of the withdrawal of certain assist- 
ance in unloading carload freight formerly rendered by 
defendants under a rule which provided that such assist- 
ance would be rendered at the carriers’ ‘‘convenience.”’ On 
the record, and following, Wholesale Fruit & Produce 
Asso. vs. A., T. & S. F. Ry. Co., 17 I. C. C. Rep., 596, com- 
plaint dismissed. 





2 
J. E. Hundley for complainant. 
Clyde Brown for New York Central & Hudson River 
Railroad company and New York, Ontario & Western 
Railway company. 


Report of the Commission. 
CLARK, Commissioner: 

This petition was brought by the above association 
of merchants on behalf of certain of its members, who 
are engaged in the wholesale purchase and sale of 
leather boots and shoes, flour in sacks and barrels and 
automobiles. 

Prior to January 1, 1909, Rule 8-B of Official Classi- 
fication provided: 


The owners will be required to load and unload freight in 
carloads, except that the carrers reserve the right to load 
and unload at their convenience. 

y t 

Under this rule defendants furnished employes to 


tally and to assist in loading and unloading package 
freight in carloads. On January 1, 1909, the rule was 
amended by eliminating the words “except that the car- 
riers reserve the right to load and unload at their con- 
venience,” and thereafter such assistance was not fur- 
nished. It is alleged that notwithstanding the provision 
of the amended rule tallying and assistance in loading 
and unloading carload package freight are furnished at 
New York City, Yonkers, Fulton, Buffalo, Troy and 
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Rochester, by reason of which fact defendants subject 
complainant’s members to the payment of unjust and 
unreasonable charges, undue discrimination, prejudice 
and disadvantage. 

Defendant Delaware, Lackawanna & Western admits 
that while it does provide employes to tally packages 
in carloads it has declined to furnish assistance in load. 
ing or unloading. Inasmuch as it does not reach Yon- 
kers, Rochester or Troy, the complaint as to those 
points has no reference to it. It furnishes men to tally 
and assist in loading and unloading carload package 
freight at New York City, when received or delivered 
through its warehouses or sheds or over its platforms, 
or when delivered directly to or received directly from 
car barges or lighters in New York Harbor, and also 
at Buffalo and Fulton, N. Y., but avers that the physical 
and competitive conditions peculiar to those two points, 
as well as to New York City, are such as justify the 
exception to the rule of the classification. 

The New York, Ontario & Western avers that the 
provisions of Rule 8-B previous to this amendment were 
intended to give the carriers a right to unload at such 
points and at such time as there might be congestion 
of traffic; that by exceptions to tl® classification the 
carriers have provided that tallying and assistance will 
be furnished at certain points where congestion is liable 
to occur, and that no necessity exists at Utica for such 
exception. 

The New York Central admits that exceptions to the 
provisions and operation of Rule 8-B of the Official 
Classification are in force at New York City, Yonkers, 
Fulton, Buffalo, Troy and Rochester, N. Y. 

It is testified that the carriers in New York City 
load and unload package freight in carloads at certain 
New York City pier stations, to which the cars are 
brought on car floats and where it would be physically 
impossible for the shipper or consignees to load or un- 
load the freight from the cars. As to Buffalo, it is con- 
tended that the furnishing of tallying and assistance by 
a large storage warehouse located there creates a com- 
petitive condition which has to be met by the carriers 
that have no lines to that warehouse, but that have sta- 
tions near to it; that at Troy and Rochester the furnish- 
ing of tallymen and assistance is due to an order of 
the public service commission of the second district of 
New York, dated June 20, 1909, which, although appli- 
cable solely to intrastate traffic, was, in view of the 
fact that some of the carriers from Troy and Rochester 
pass outside the state of New York, made applicable to 
interstate traffic. At Yonkers the exception to ihe 
classification rule refers only to the loading of sugar. 

The testimony shows that no carload shipments of 
leather boots and shoes are received at Utica. One com- 
pany receives four or five carloads of rubber goods per 
year. Another concern receives from eight to ten car- 
loads of flour per year. The extent of the automobile 
dealer’s business was not stated. 

It appears that the practice of furnishing tallymap 
and assistance at Utica has not been uniform, and the 
exact date when it was stopped is not disclosed by the 
record. It would appear that the agent of the New 
York Central discontinued the practice in May, 1908. 

The principal complaint of one of the witnesses was 
that the lack of tallyman resulted to his detriment in 
claims for loss or damage, inasmuch as thereby a rail- 
road check was not had of the contents of the car an¢ 
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the condition of same. It was stated at the hearing 
that upon application a tallyman would be furnished to 
tally carload freight in packages received on New York 
Central rails. On the lines of the other defendants men 
are furnished to tally wool and to check damaged pack- 
ages of other freight. 

The question of the additional expense incurred by 
the change in the rule is admittedly problematical and 
conjectural, dependent upon what men are assigned to 
that work, the demand for their services elsewhere, and 
the value of their services. However, even when assist- 
ance to unload was furnished by the railroad, it was at 
the car itself and not at the warehouse or store of the 
receiver of the freight. The change in the rule neces- 
sarily increased somewhat the cost of carting. 

It is seen that prior to May, 1908, tallymen and as- 
sistance in unloading carload freight were furnished at 
Utica, that gradually the service of checking has been 
lessened and assistance in unloading discontinued, and 
that since January 1, 1909, no assistance to unload has 
been furnished. 

Late in 1907 the Commission directed the carriers’ 
attention to the fact that the rule was open to criticism 
in that “at their convenience” was an extremely indefi- 
nite phrase, not binding the carriers to load and unload 
freight under certain specific circumstances or condi- 
tions; in that favoritism could be alleged thereunder by 
those for whom it was not “convenient” to load and 
unload carload freight, and that such favoritism might 
in fact be practiced under the rule. The Commission 
did not question the right of carriers to load or unload 
certain kinds of traffic or to load and unload commodi- 
ties at certain places under a plain and definite rule. 
After considerable correspondence and investigation the 
tule was made positive. 

In Wholesale Fruit and Produce Association vs. A. 
T. & S. F. Ry. Co., 14 I. C. C. Rep., 410, the Commis- 
sion exhaustively reviewed the situation and the status 
of loading and unloading rules. The case had refer- 
ence to ldading and unloading fruit and vegetables, and 
the Commission held that the defendants should con- 
tinue to render certain assistance with carloads of fruits 
and vegetables in packages, and said: 


It cannot be stated as a matter of law that it is the 
absolute duty of carriers to unload carloads of package Sryent. 
nor that this duty rests upon the shipper. * * It is 
rather a question with respect to each commodity, of what, 
under the circumstances, is just and reasonable, and, perhaps, 
also, what has been the practice. 


Subsequently, on petition of the same complainant 
and others, asking the Commission to extend its order 
to include all kinds of produce in packages at Chicago, 
and fruits and vegetables at St. Paul and Minneapolis, 
it was decided, 17 I. C. C. Rep., 596, that: 


There is no good reason why ordinary package freight, 


which is loaded and unloaded upon the team track or at the 
private siding, should not be handled into and out of the 
car by the shipper in the same manner that bulk freight is. 
The car is placed at the disposal om! the nee who puts 
into it whatever he desires. * * * At the point of Gelivery 
the car is received by the consignee and unloaded at his con- 


venience. 

The Commission declined to grant the relief prayed 
and held that the handlers of package freight at Chicago 
would be in no respect benefited if the handlers of 
fruits and vegetables were required to unload that traf- 
fic; and that the handlers of frnits and vegetables were 
not benefited by the fact that other produce in packages 
was not unloaded by the carrier. 
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In the present case it does not appear that Utica 
is subjected to unjust discrimination by defendants fur- 
nishing tallyman to check and assistance to load and 
unload carload package freight at the points above men- 
tioned, nor is it shown that the members of complain- 
ant’s association are unduly prejudiced thereby. It has 
been seen that competitive conditions obtain at these 
points which do not exist at Utica. Complainant’s mem- 
bers are at some expense in unloading carload freight 
above that which they incurred previous to the change 
in the rule, but, taking into consideration the general 
custom and practice throughout the country, it does not 
appear that defendant’s rule is unjust or unreasonable. 

The complaint must be dismissed. 


Competition Controlled Rates 





No. 2696. 


(18 I. C. C. Rep., 360.) 

KENTUCKY WAGON MANUFACTURING COMPANY 
vs. 

ILLINOIS CENTRAL RAILROAD COMPANY ET AL. 

No. 2774. 
MILBURN WAGON COMPANY 

vs. 

TOLEDO, ST. LOUIS & WESTERN RAILROAD COM- 

PANY ET AL. 


Submitted April 4 and 28, 1910. Decided May 2, 1910, 


A water competitive rate was increased and shortly thereafter 
was restored; Held, That the rate was forced down by 
water competition. Reparation denied. 


G. M. Robinson for Kentucky Wagon Manufacturing 
company. 

Smith & Baker, by E. R. Effar, for Milburn Wagon 
company. 

Edmund F. Trabue for Illinois Central Railroad com- 
pany and Atchison, Topeka & Santa Fe Railway com- 
pany. 

F.. C. Dillard, P. F. Dunne and C. W 
Mr. Wilcox, for Southern Pacific company. 


M. L. Bell, W. T. Hughes, F. C. Dillard, N. H. 
Loomis, D. L. Williams, W. W. Cotton, W. F. Herrin, 
by Hale Holden, for Chicago, Rock Island & Pacific 
Railway company; Union Pacific Railroad company; 
Oregon Short Line Railroad company; Northern Pacific 
Railway company; Oregon Railroad & Navigation com- 
pany; Chicago, Burlington & Quincy Railroad company, 
and Southern Pacific company. 


. Durbrow, by 


J. B. Baird for Northern Pacific Railway company. 
Report of the Commission. 


CLARK, Commissioner: 

These complaints involve the same principle and 
will be considered in one report. 

They both pray for reparation—No. 2696, in the sum 
of $40 on one carload of farm wagons, weighing 40,000 
pounds, shipped March 24, 1909, from Louisville, Ky., to 
Sacramento, Cal., and No. 2774, in the sum of $250.13 
on seven carloads of farm or dump wagons, weighing 
250,130 pounds, shipped on various dates between Janu- 
ary 29 and May 21, 1909, from Toledo, Ohio, to Portland 
and Eugene, Ore., and Seattle, Wash. 
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Prior to January 1, 1909, the rate on wagons from 
Missouri river territory to Pacific coast terminals was 
$1.25 per 100 pounds. On that date the rate was in- 
creased to $1.35. June 5, 1909, the $1.25 rate was re- 
stored. The basis of reparation claimed is the difference 
between these rates, 

The rate had been $1.25 from 1904, and prior to 
that date for some time $1.15. 


Before the advanced rate became effective, protests 
were made against it by the National Wagon Manufac- 
turers’ association, the members of which manufacture 
three-fifths of the farm and mountain wagons produced 
in the United States, and by other shippers and receivers 


~of wagons. These protests continued after the increase 


became effective, and the carriers decided to re-establish 
the former rate. 


Complainants rely on decisions of the Commission 
to the effect that the maintenance of a rate for a long 
period of time and its restoration after an unexplained 
advance is in the nature of an admission that the orig- 
inal rate was and is reasonable. They contend that the 
burden is on the defendants to justify the advance. 

Defendants insist that the $1.25 rate was and is 
abnormally low and was established to meet water com- 
petition, and that the normal basis of rates for the com- 
modity is the same as that applicable to agricultural 
implements, Class A under the Western Classification, 
$1.60 per 100 pounds. It is testified that the increase in 
the rate, which was not alone applicable to farm and 
dump wagons, was made to secure additional revenue 
and that it was maintained until it was actually demon- 
strated that shipments were being diverted to the water 
routes. It is argued that it is not necessary that actual 
competition be shown, but that potential water competi- 
tion may and does strongly influence rates, 


Farm and dump wagons are manufactured in the 
states of Illinois, Indiana, Ohio and Pennsylvania. Years 
ago the traffic consisted of the complete article, but to- 
day the beds and seats are manufactured on the Pacific 
coast. 


Comparisons of rates on farm wagons in other sec- 
tions of the country were submitted, from which it was 
sought to indicate that the rate per ton per mile to 
Pacific coast terminals was low. 


So far as actual movement by water was concerned, 
the only testimony had reference to a shipment by 
Studebaker Brothers company of two carloads of farm 
wagons, shipped February 25, 1909, from South Bend, 
Ind., to San Francisco via Brooklyn and the American- 
Hawaiian Steamship company, the rate on which was 
$1.25 per 100 pounds. The only additional expense in 
making shipments via that route as compared with the 
all-rail route is that each piece has to be marked, and 
boxing is necessary. No testimony was available as to 
the condition in which the wagons arrived, or whether 
or not the time was satisfactory. Because the commod- 
ity is varnished the rail routes are preferred. This ship- 
ment was made for its moral effect and to show the 
rail carriers that the shippers were not entirely depend- 
ent upon them for transportation. Complainants admit 
that fifteen years ago there was a considerable move- 
ment of farm wagons via the water routes to the coast. 
‘Two or three years ago an arrangement was made with 
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the Tehuantepec; railway by which the American-Hawaiian 
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Steamship company’s steamers connect with it at both 
the Atlantic and Pacific coasts. The service has been 
greatly improved, the distante shortened, and there are 
regular sailings about, once a week from New York, the 
steamers touching at San Diego, San Francisco, Sea'tle 
and Tacoma. Under this improvement in the service 
the tonnage from the east has vastly increased. 

In Liebold Co. vs. D, L. & W. R. R. Co., 17 L. C, ©. 
Rep., 503, it was said: 


These cases are clearly distinguishable from that class of 
cases where a rate long in force is advanced, maintained at the 
higher figure for a short time, and then voluntarily reduced 
to the former basis, without satisfactory explanation of the 
advance. In this case the restoration of the old rate per i100 
pounds was accompanied with an increase of the carload mini- 
mum which operates to give greater carload earnings than the 
$1.10 rate applied to the former minimum. The basis of repar- 
ation must be a finding of fact that the rate actually charged 
was unreasonable, and we are not prepared to make such a 
finding upon the record in these cases. 


In Fuller & Co. vs. P. C. & Y. Ry. Co., 17 I. C. C. 
Rep., 594, the same situation as is here presented was 
considered, the defendants insisting that the restored 
rate had been forced by water competition, and the 
Commission found that the evidence tended strongly to 
support that contention. Complainants insist that these 
cases are distinguishable from those now before us in 
that in the Liebold case the restoration of the former 
rate carried with it a raise in the carload minimum, 
thereby increasing the defendants’ car earnings, and 
that in the Fuller case the Commission found that the 
evidence sustained the claim of water competition. 


Defendants urge that even conceding that wagons 
are not pow water-borne, the previously existing water 
competition did have the effect of establishing the rate 
on a low commodity basis; that this Pacific coast ter- 
minal rate is still influenced and controlled by such wa- 
ter competition, and that even though the low all-rail 
rate may have caused a discontinuance of shipments by 
water, that fact would not prevent a revival of ship- 
ments by water if the rail rates were advanced. 

In many cases the Commission has expressed the 
opinion that Pacific coast terminal rates are compelled 
by water competition. In Bulte Milling Co. vs. C. & A. 
R. R. Co., 15 I. C. C. Rep., 351, the question was pre- 
sented whether the rail carriers must wait until actual 
water competition becomes formidable before they may 
safely adjust their rates to meet it, and it was held 
that there is no such rule of law. The suggestion that 
carriers may not anticipate such competition did not 
appeal to the Commission as logical from any point of 
view. Must the carriers maintain the increased rate 
until an important volume of traffic has been actually 
diverted to the water lines in order to prove the effect 
of such competition, or to justify the previously existing 
lower basis? We think not. It appears that imme 
diately upon the rail rate being increased a shipment 
was made by water at 10 cents per 100 pounds less than 
-the advanced rate of the rail carriers. It is hardly 
consistent to demonstrate the feasibility and availability 
of a water route and then prove that such competition 
is imaginary. The rate having been forced down from 
$1.35 to $1.25 by the controlling effect of water com- 
petition, we cannot fird that the $1.35 rate was unrea- 
sonable, and it follows that the prayers for reparation 
must be denied, and ,it will be so ordered, 
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Bottle Cap Rate Not Unreasonable 


No. 2981. 


(18 I.,C. C. Rep., 352.) 
A. COORS 
vs. 
SOUTHERN PACIFIC COMPANY ET AL. 
Submitted April 10, 1910. Decided May 2, 1910. 


Defendants’ rate on bottle caps from Baltimore, Md., to Denver, 
Colo., under the facts disclosed by the record, not found to 
be unreasonable. Reparation denied. 


Adolph Coors and G. M. Stephen for complainant. 

F. C. Dillard and Dorsey & Hodges for Southern 
Pacific lines. 

E. E, Whitted and J. M. Cates for Colorado & South- 
ern Railway company and Fort Worth & Denver City 
Railway company. 

M. L. Bell and A. B. Enoch for Trinity & Brazos 
Valley Railroad company, 





Report of the Commission. 


KNAPP, Chairman: 

October 20, 1907, complainant shipped over the lines 
of the defendants from Baltimore, Md.,.to Denver, Colo., 
a mixed carload of bottle caps and one box of hardware. 
The bottle caps weighed 30,400 pounds and the hard- 
ware 100 pounds. There was collected a through com- 
modity rate of $1.87 per 100 pounds on the bottle caps 
and $1.55 per 100 pounds on the hardware. No com- 
plaint is made of the rate on the hardware. 

It is alleged by complainant that the charge col- 
lected on the shipment of bottle caps was unreasonable, 
for the reason that similar articles and articles of 
greater value are classified fourth-class in Western 
Classification and the fourth-class rate is $1.16 per 100 
pounds. Reparation for the difference between the 
amount which was charged and $1.16 is asked. This 
claim was brought to the attention of the Commission 
informally June 30, 1909. 

The traffic in question moved from Baltimore to 
New York by rail and from New York to Galveston, 
Tex., by water, and thence by rail to Denver. For 
many years prior to 1907 complainant shipped bottle 
caps from Baltimore in less-than-carload lots over the 
lines of these defendants and paid the first-class rate 
of $2.33 per 100 pounds. Complainant was induced 
shortly before the shipment in question was made by 
representatives of defendants to buy and ship bottle 
caps in carload lots and a commodity rate of $1.87 was 
provided therefor. No carload rating was published in 
the tariffs of these defendants on the commodity in 
question prior to the time of the publication of the com- 
modity rate referred to. 

Complainant asserts that because Western Classifi- 
cation places “tin disks used to make caps to cover tops 
of beer bottles or can caps in packages” in fourth class, 
the commodity rate named by these defendants is un- 
reasonable. It is also contended that because analogous 
articles of greater value, such as stamped tinware and 
can tops, etc., take lower rates in Western Classification 
and also lower rates in Official Classification, the rate 
in question is unreasonable. 

No evidence was submitted as to the conditions of 
transportation with respect to articles with which com- 
parison is sought to be made. The volume of the traf- 
fic does not appear. It does appear that complainant 
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ships one carload of bottle caps from Baltimore to Den- 
ver per year. 


The bottle caps involved are circular pieces of tin 


stamped by machinery into the shape of a cap to fit — 


over the mouth of a beer bottle. They are fitted inside 
with a thin cork or fiber disk from one-sixth to one- 
eighth of an inch thick. The cap is about 14 inches 
in diameter outside measure. The plain tin disk which 
takes a lower rate is the raw material used to make a 
bottle cap. No competition was shown with articles 
taking a lower rate. Under these circumstances we are 
not able to find that the $1.87 rate charged on this traffic 
was unlawful and the claim for reparation must be 
denied. 

November 1, 1909, the commodity in question was 
included in third class in Western Classification, making 
the all-rail rate from seaboard territory to Denver $1.48 
per 100 pounds. Rates of the rail-and-water lines from 
seaboard territory to Denver are made on a differential 
basis below the rail rates. The change in the classifi- 
cation just noted caused a reduction in the rate over 
the route the traffic in question moved to $1.30 per 100 
pounds. The voluntary reduction of a rate does not of 
itself establish that the pre-existing rate was unreason- 
able or otherwise unlawful, and in this case does not 
afford a sufficient basis for an award of reparation. 

The complaint will be dismissed, 


Controlled by Decision in Coors Case 


No. 3075. 
(18 I. C. C. Rep., 354.) 
C. A. LAMMERS BOTTLING COMPANY 
vs. D 
BALTIMORE & OHIO RAILROAD COMPANY ET AL. 
Submitted March 8, 1910. Decided May 2, 1910. 


For reasons given in the Coors case, ante, p. 352, complaint 
herein dismissed. 





J. E. Keith for complainant. 

E. E. Whitted and J. M. Cates for Colorado & South- 
ern Railway company and Fort Worth & Denver City 
Railway company. 

F. C. Dillard and Dorsey & Hodges for Southern 
Pacific lines, 

M. L. Bell and A. B. Enoch for Chicago, Rock Island 
& Pacific Railway company, St. Louis & San Francisco 
Railroad company and Trinity & Brazos Valley Railroad 
company. 

Report of the Commission. 
KNAPP, Chairman: 

January 25, 1908, and August 19, 1909, respectively, 
complainant shipped over the lines of the defendants 
from Baltimore, Md., to Denver, Colo., a carload of bot- 
tle caps. The shipments weighed in the aggregate 47,800 
pounds, and defendants charged the published commodity 
through rate of $1.87 per 100 pounds. It is alleged by 
complainant that the charge collected was unreasonable 
for the reason that similar articles of greater value are 
classified fourth class in Western Classification and the 
fourth-class rate is $1.16. Reparation for the difference 
between the rate charged and $1.16 is asked. 

This case is similar in all essential particulars to 
the case of Coors vs. Southern Pacific Co., ante, p. 352. 
It was stipulated in this proceeding that the evidence 
in the Coors case should be considered, so far as appli- 
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cable, as evidence in this case. In the Coors case it 
was held that the record did not show that the rate of 
$1.87 was unlawful, and reparation was denied. For 
reasons given in that case the complaint herein will be 
dismissed. 


Excess of Locals Does Not Govern 





No, 2972. 
(18 I. C. C. Rep., 334.) 
WINONA CARRIAGE COMPANY. 
vs. 
PENNSYLVANIA RAILROAD COMPANY ET AL. 
Submitted March 6, 1919. Decided May 2, 1910. 


Complainant made less-than-carload shipments of bar steel over 
defendants’ lines from Johnstown, Pa., via Chicago, IIl., to 
Winona, Minn., for which the rate for through less-than- 
carload shipments was charged. It appears that a combina- 
tion rate made up of the less-than-carload rate to Chicago 
plus the carload rate from Chicago would be less than the 
through less-than-carload rate. Upon complaint request- 
ing reparation upon the basig of the combination of the 
less-than-carload rate and the carload rate; Held, That 
the case presented does not disclose a typical through rate 
in excess of the combination of locals such as has been 
condemned in general terms by the Commission. Complaint 
dismissed. 

G. M. Stephen for complainant. 

Henry W. Bikle for Pennsylvania’ Railroad company 
and Pennsylvania company. 

William Ellis for Chicago, Milwaukee & St. Paul 


Railway company. 


Report of the Commission. 


LANE, Commissioner: 

January 15, 1908, complainant made a less-than-car- 
load shipment of bar steel over the lines of the defend- 
ants from Johnstown, Pa., to Winona, Minn. This ship- 
ment weighed 22,060 pounds. February 24, 1908, com- 
plainant made a similar shipment weighing 21,105 pounds 
from and to the same points. There was collected on 
these shipments 41 cents per 100 pounds. We are un- 
able to verify the rate charged on the first shipment. 
In Official Classification less-than-carload shipments of 
bar steel take fourth class, and fourth class through rate 
from Johnstown to Winona is 44 cents per 100 pounds. 
There appears to have been an undercharge on these 
shipments of 3 cents per 100 pounds. Examination of 
tariffs on file shows that February 11, 1908, the 41-cent 
rate became effective. 


It is alleged in the complaint that the rate charged 
on the through less-than-carload shipments was unrea- 
sonable for the reason that at the same time over the 
same route there was a lower combination based on the 
less-than-carload rate of 23 cents from Johnstown to 
Chicago, Ill., and the carload rate of 10 cents per 100 
pounds, 30,000 pounds minimum, from Chicago to Winona, 
making a combination of 33 cents. Reparation is asked 
for the difference between the charges collected and 
those that would have been collected had the 33-cent 
less-than-carload and carload combination rate been ap- 
plied. 


At the time these sHipments moved the less-than-car- 
load rate from Johnstown to Chicago was 23 cents per 
100 pounds and from Chicago to Winona 23 cents per 
100 pounds, making a combination of 46 cents. At the 
same time the through carload rate was made up of a 
combination rate of 19% cents per 100 pounds on 36,000 
pounds minimum from Johnstown to Chicago and 10 
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cents per 100 pounds on 30,000 pounds minimum from 
Chicago to Winona. 

Defendants contend that a through less-than-carload 
rate can not properly be held to be unreasonable merely 
because a less-than-carload and a carload combination 
make lower. Stated in another way, the question here pre- 
sented is whether a through charge on a_ shipment 
based on a less-than-carload rate between points of origin 
and destination is shown to be unreasonable because it 
exceeds the sum of the charges on a similar shipment 
based on a less-than-carload rate from the point of origin 
to an intermediate junction point plus the charge based 
on a carload rate from such intermediate junction point 
to destination. 


The principle announced by the Commission in nu- 
merous cases is that in the absence of a justifying ex- 
planation~a through rate in excess of the sum of the 
locals applicable to the same traffic over the same route 
is an unreasonable rate. The less-than-carload rate in 
this case under the tariffs of defendants requires the un- 
loading of the traffic by the carriers in Chicago and the 
transfer from the eastern to the western car and re- 
loading in an outbound car. In the case of a carload 
shipment the shipper must load his traffic at Chicago. 
The service therefore with respect to carload shipments 
either into or out of Chicago is not the same as would 
be the case with respect to less-than-carload shipments. 


The principle announced by the Commission seems 
to contemplate that where traffic is shipped over a cer- 
tain route into a point and shipped out from that point, 
moving from point of origin to destination under sub- 
stantially similar circumstances and conditions with re- 
spect of the through rate and the combination, the lower 
combination rate than the through rate is prima facie un- 
reasonable. No finding of the Commission on facts such as 
are presented in this case has been promulgated. There is 
no other evidence in this case in any way relating to the 
alleged unreasonableness of the charges made by the 
carriers on the two shipments involved which presents 
any other question than the presumption as to the un- 
reasonableness of the through rate based on,the through 
less-than-carload rate where it exceeds the sum of the 
charge from the point of origin to Chicago based on the 
less-than-carload rate between Johnstown and Chicago 
and the charge from Chicago to Winona based on the 
carload rate between the latter points. 


This case, in our opinion, does not present a through 
rate in excess of the combination of local rates within 
the Commission’s rulings. Rates from Johnstown to 
Winona are adjusted in line with the rules of the Com- 
mission. The through carload rate represents the sum 
of two carload locals. The through less-than-carload 
rate is less than the sum of the two less-than-carload 
locals, being 41 cents as against two locals which amount 
to 46 cents. 


Complainant requests the Commission to find that 
the combination of charges determined by treating the 
shipment part way as less-than-carload and the remainder 
of the distance as carload should measure the reason- 
ableness of the through less-than-carload charge, a propo- 
sition which is clearly and inherently different from the 
well-known rule as to the proper relation between the 
through rate and the combination of locals. 

It appears clearly to us that the complainant is en- 
deavoring to measure the charge for a given service by 
the charges not applicable to the component parts of the 
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same service, but by those applicable to a _ service 
which though between the same points is not the same. 
This is not within the letter or the spirit of the rule that 
a through rate should under ordinary circumstances not 
exceed the combination of local rates. In other words, 
unless the service is the same the locals can not con- 
stitute the measure of the through charge. The local 
charges which complainant seeks to have applied to these 
shipments do not cover the entire movement, but include 
services at the junction point, which no doubt result in 
a cost to the shipper greater than the through rate, or 
by making an actual reshipment at the junction point 
which would involve unloading, drayage and reloading, 
and therefore the case presented does not disclose a 
typical through rate in excess of the combination of 
locals such as has been condemned in general terms by 
the Commission. 

We therefore conclude that no case is presented in 
this record in which we may properly determine that 
the through less-than-carload rate from Johnstown to 
Winona on bar steel is unreasonable or otherwise un- 
lawful. The complaint will be dismissed. 


Denver Rates Held Unreasonable. 





No. 2899. 
(18 I. C. C. Rep., 337.) 
ZANG BREWING COMPANY 
vs. 
CHICAGO, BURLINGTON & QUINCY RAILROAD COM: 
PANY ET AL. 
Submitted February 8, 1901. Decided May 3, 1910. 


1. Exaction of second class rate of $1.45 per 100 pounds on 
wooden bungs, L. C. L., found to be unreasonable to the 
extent that it exceeded fourth class rate of 92 cents on 
articles of similar character and greater value. Repara- 
tion awarded. 


*. Charge assessed on mixed-carload shipment of iron hoops, 
staves, headings, and one keg of staples, constituting 
beer kegs and hogsheads, knocked down, found to be 
unreasonable to the extent that it exceeded rate on 
beer kegs and hogsheads, set up. Reparation awarded. 

G. M. Stephen for complainant. 

G. H. Crosby for Chicago, Burlington & Quincy Rail. 
road company. 

James C. Jeffery, H. J. Campbell and C. C. P. Rausch 
for Missouri Pacific Railway company. 

James C. Jeffery for Denver & Rio Grande Railroad 
company. 

Report of the Commission. 

COCKRELL, Commissioner: 

This complaint, filed October 15, 1909, involves two 
classes of shipments, less than carload and carload, which 
moved from St. Louis, Mo., to Denver, Colo., over differ- 
ent routes. The shipments were included in one com- 
plaint and will be disposed of in one report. 

The less-than-carload shipments were three in num- 
ber, consisting of wooden bungs in barrels, and moved 
via the line of the defendant Chicago, Burlington & 
Quincy railroad on November 16, 1907, May 4 and March 
19, 1909. The aggregate weight of the shipments was 
11,195 pounds, and freight charges thereon were $162.33. 
Defendant collected the through second-class rate of 
$1.45 per 100 pounds, applicable, as shown by Western 
Classification, to wooden and fiber ware, including bungs, 
etc., in boxes, barrels or crates. The complainant al- 
leges that because articles similar in character take the 
fourth-class rate of 92 cents per 100 pounds, the $1.45 
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rate charged was unreasonable. Reparation is asked for 
the difference between the amount that was collected 
and the amount that would have been collected had the 
92-cent rate applied, amounting to $59.34. 

Wooden ax or mop handles, wooden mop and broom 
handles (with or without heads) in boxes or crates; 
woods turned, in boxes; wooden wedges in boxes or 
crates were, at the time shipments moved and are now, 
all classified fourth clas in Western Classification. It 
was asserted by complainant that practically all these 
commodities are of greater value than wooden bungs, 
which are said to be worth at point of production about 
$2 per thousand, and the contention is that because 
they are classified lower than wooden bungs the rate 
applicable to wooden bungs is unreasonable. This asser- 
tion was not refuted by the defendant. 

At the hearing witness for complainant testified that 
wooden bungs are rated third class in the Official Classifi- 
cation and fourth class in the Southern Classification. An 
examination of the Official Classification shows the follow- 
ing articles to be classified third class, 


Wooden bungs or plugs, in packages. 
. Wooden mop handles (with or without heads), in crates or 
oxes, 


Wooden ax or broom handles, in bundles or boxes. 

Wooden wedges, in packages. 

Wooden potato mashers. 

The Southern Classification shows the following em 
ings: 

Wooden bungs, in packages, fourth class. 

Wooden mop handles, with heads, in bundles, crates or 
boxes, second class. 

Wooden mop handles, without heads, in bundles, crates or 
boxes, third class. 

Wooden broom handles, in boxes, crates, or bundles, fourth 
eg, wedges, packed, fourth class. 

Wooden potato mashers, third class. 

It will be seen that the rating in Western Classifica- 
tion of wooden bungs as second class and wooden ax, 
mop or broom handles, turned woods and wooden 
wedges as fourth class is entirely at variance with the 
classification of such articles in both the Official and 
the Southern classifications. 

In view of all the circumstances of this case our 
conclusions are, and we so find, that the rate of $1.45 
per 100 pounds charged on these shipments of wooden 
bungs, was unjust and unreasonable in and to the ex- 
tent that it exceeded a rate of 92 cents per 100 pounds; 
that complainant is entitled to reparation from the de- 
fendant Chicago, Burlington & Quincy Railroad company 
in the sum of $59.34, with interest from May 17, 1909, 
and that the defendant should establish and maintain 
for the future a less-than-carload rate on wooden bungs, 
not to exceed the rate contemporaneously in force on 
wooden mop, ax and broom handles and wooden wedges. 

The carload shipment in question was a mixed car- 
load of iron hoops, staves, headings and one keg of sta- 
ples which moved via the. lines of defendants Missouri 
Pacific and Denver & Rio Grande on December 25, 1907. 
The actual weight of the shipment was 38,458 pounds. 
Charges were assessed on a weight of 30,000 pounds and 
rate of 72 cents per 100 pounds for the hoops; a weight 
of 30,000 pounds and a rate of 32.5 cents for the staves 
and headings; and a weight of 108 pounds and a rate of 
92 cents for the keg of staples, making an aggregate 
charge of $314.50. 

It is alleged by complainant that the rates collected 
were unreasonable and unjust in and to the extent that 


they exceeded 48.5 cents per 100 pounds on the actual 


, eet 


— oof ei yg neste 5 





bit eb 


bpp te 


2 one eet pS 


Spinners sheer pnnaedinaseetay ane eStats 

















. 


614 THE TRAFFIC WORLD AND TRAFFIC BULLETIN 





weight. The record shows that the shipment was in 
reality beer kegs and hogsheads knocked down, includ- 
ing all the parts going to make complete a certain num- 
ber of kegs and hogsheads. 

Item 13, page 33, of the Western Classification, No. 
43, provides for beer kegs or barrels, set up, Class D. 
The Class D rate from St. Louis to Denver is 48% cents. 
Rule 26 of the Western Classification provides as follows: 


Where the classification provides separate ratings for arti- 
cles set up and knocked down the charges on any article 
shipped knocked down should not exceed what would accrue 
on the same articles when shipped set up. y 

It seems to be the contention of defendants that no 
evidence was offered that the shipment was beer kegs 
and hogsheads knocked down. It was alleged in the 
complaint that the shipments were of that character and 
it was so stated by witnesses for complainant and the 
statements so far as appears in the record were not 
rebutted. 

The defendants further contend that unless the 
classification provides separate ratings for articles set 
up and knocked down, the rule is not applicable. The 
answer to that is that if articles set up and knocked down 
should take the same rates, and they generally do, the 
rule in the classification is unreasonable. The minimum 
applicable to shipments of beer kegs set up is 20,000 
pounds, to hogsheads set up 130 pounds each, in any 
quantity, and to staves and headings and wooden hoops, 
30,000 pounds. This shipment constituted beer kegs and 
hogsheads knocked down, and we know of no reason 
why they should take a higher rate than the same ar- 
ticles set up. No reason was given at the hearing for 
a difference in the rates. 


Taking into consideration the facts and circum- 
stances with respect to the transportation in qfestion, 
we are of the opinion, and so find, that the charge col- 
lected by defendants was unreasonable in and to the 
extent that it exceeded 48% cents on the actual weight, 
and that complainant is entitled to reparation in the 
sum of $127.98, with interest from January 25, 1908. De- 
fendants will be required to establish and maintain a 
rate for the future on wooden beer kegs or hogsheads 
knocked down not to exceed the rate on the same arti- 
cles set up. 


An order will be entered in accordance with these 
findings. 





ORDER. 


At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 3d day of May, A. D. 1910. 

Present: Martin A. Knapp, Judson C. Clements, 
Charles A, Prouty, Francis M. Cockrell, Franklin K. Lane, 
Edgar E. Clark, James S. Harlan, Commissioners. 

NO, 2899. 
PH, ZANG BREWING COMPANY 
vs. 

CHICAGO, BURLINGTON & QUINCY RAILROAD COM- 
PANY; THE MISSOURI PACIFIC RAILWAY COM- 
PANY, AND THE DENVER & RIO GRANDE RAIL- 
ROAD COMPANY. 

This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con- 


¥ 
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taining its findings of fact and conclusions thereon, which 
said report is made a part hereof: 

It is ordered, That defendant Chicago, Burlington 
& Quincy Railroad company be, and it is-hereby, author- 
ized and directed, on or before the 30th day of June, 
1910, to pay unto the complainant, Ph. Zang Brewing 
company, the sum of $59.34, with interest thereon at 
the rate of 6 per cent per annum from May 17, 1909, 
as reparation for an unreasonable rate charged for the 
transportation of certain less-than-carload shipments of 
wooden bungs in barrels from St. Louis, Mo., to Denver, 
Colo., which rate so charged has been found by the 
Commission to have been unreasonable, as more fully 
and at large appears in and by said report of the Com- 
mission. 

It is further ordered, That defendant Chicago, Bur- 
lington & Quincy Railroad company shall establish, on 
or before the 30th day of June, 1910, and keep in force 
during a period of not less than two years thereafter, a 
rate for the transportation of wooden bungs in less than 
carloads from St. Louis, Mo., to Denver, Colo:, which 
shall not exceed the rate contemporaneously in force over 
its line for the transportation of wooden scl itas 
ax handles, broom handles, and wooden wedges, in less 
than carloads from St. Louis, Mo., to Denver, Colo.; 
which relation of rates the Commission finds in its re- 
port to be reasonable. 

It is further ordered, That defendants, the Missouri 
Pacific Railway company, and the Denver & Rio Grande 
Railroad company, be, and they are hereby, authorized 
and directed, on or before the 30th day of June, 1910, to 
pay unto the complainant, Ph. Zang Brewing company, 
the sum of $127.98, with interest thereon at the rate of 6 
per cent per annum from January 25, 1908, as reparation 
for an unreasonable rate charged for the transportation 
of a mixed carload of iron hoops, staves, headings, and 
staples from St. Louis, Mo., to Denver, Colo., which 
rate so charged has been found by this Commission to 
have been unreasonable, as more fully and at large ap- 
pears in and by said report of the Commission. 

And it is further ordered, That defendants, the Mis- 
souri Pacific Railway company and the Denver & Rio 
Grande Railroad company, shall establish, on or before 
the 30th day of June, 1910, and keep in force during a 
period of not less than two years thereafter, a rate for 
the transportation of wooden beer kegs or hogsheads, 
knocked down, in carloads from St. Louis, Mo., to Den- 
ver, Colo., which shall not exceed the rate contempor- 
aneously in force over their lines from St. Louis, Mo., 
to Denver, Colo., for the transportation of such articles, 
set up; which relation of rates the Commission finds 
in its report to be reasonable. 


Complaint Not Sustained; Dismissed 


No. 2591. 
(18 I. C. C. Rep., 279.) 
J. I. LAMB COMPANY 
vs. 
MICHIGAN CENTRAL RAILROAD COMPANY ET AL. 
Submitted March 30, 1910. Decided May 2, 1910. 


Reparation denied upon a shipment of grapes from South 
Haven, Mich., to La Crosse, Wis. 


J. I. Lamb for complainant, 
William Ellis and F, G. Wright for Chicago, Milwau- 
kee & St. Paul Railway company. 
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May 14, 1910 


Report of the Commission, 


CLARK, Commissioner: 

On September 19, 1908, complainant shipped a car- 
load of grapes, weighing 24,000 pounds, from South Ha- 
ven, Mich., to La Crosse, Wis., upon which defendants 
charged the sum of $129.59, based upon a rate of 48 
cents per 100 pounds and an icing charge of $14.39. 
Complainant alleges that at the time there were rates 
in effect of 20 cents from South Haven to Chicago and 30 
cents from Chicago to La Crosse, making a combina- 
tion of 50 cents per 100 pounds, 2 cents higher than the 
rate charged, but that subsequently the factor from 
Chicago to La Crosse was reduced to 25 cents, making 
the combination 45 cents, and’ that on April 15, 1909, this 
combination of 45 cents was established as a joint rate. 
Complainant claims reparation in the amount of $7.20 
on the basis of a 45-cent rate. Defendant Chicago, Mil- 
waukee & St, Paul railway admits unreasonableness in 
the charges and offers to make refund, but defendant 
Michigan Central railroad denies that the charges were 
unreasonable. 

As the combination rate at the time of the move- 
ment was 2 cents higher than the through rate, the 
subsequent reduction of one of the factors, resulting in 
corresponding reduction in the through rate based upon 
the sum of the factors, was a mere voluntary reduction 
of a rate, and, as there is here nothing aside from this 
reduction to substantiate the alleged unreasonableness 
of the charges, the complaint must be dismissed. And 
it is so ordered. 


Lumber Shippers Given Reparation 





No. 2401. 

(18 I. C. C, Rep., 301.) 
H. B. MARIS 
“ vs. 

SOUTHERN PACIFIC COMPANY ET AL. AND 7 OTHER 
CASES DISPOSED OF IN THE ORDER ENTERZD 
HEREIN, WHEREIN THE PARTIES ARE NAMED, 
WHICH CASES ARE INDICATED BY DOCKET 
NUMBERS AS FOLLOWS: 2380, 2452, 2640, 2641, 
2642, 2643 AND 2692. : 

Submitted April 16, 1910. Decided May 2, 1910. 


Defendants’ prior rate of 85 cents per 100 pounds for the trans- 
portation of hardwood lumber in carloads from various 
points along and west of the Mississippi river to San 
Francisco, Cal., and other Pacific terminals, found unrea- 
sonable; their present rate of 75 cents per 100 pounds for 
such transportation held reasonable. Reparation awarded 
in certain cases, 

Lester G. Burnett and J. O. Bracken for complainant. 
T. J. Norton and E. W. Camp for Atchison, Topeka 


& Santa Fe Railway company. 


E. B. Peirce and E. W. Camp for St. Louis, Iron 
Mountain & Southern Railway company; St. Louis, Kan- 
sas & Colorado Railway company; Chicago & Eastern 
linois Railroad company; Chicago, Rock Island & Pa- 
cific Railway company; Chicago, Rock Island & Gulf 
Railway company, and Chicago, Rock Island & El Paso 
Railway company. 


F, C. Dillard and C. W. Durbrow for Southern Pa- 
cific company; Union Pacific Railroad company; Galves- 
ton, Harrisburg & San Antonio Railway company; Mor- 
gan’s Louisiana & Texas Railroad & Steamship com- 
pany; Texas & New Orleans Railroad company; Mis- 
souri & North Arkansas Railroad company; Missouri 
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Pacific Railway company; Denver & Rio Grande Rail- 
road company; Colorado Midland Railway company, and 
El Paso & Southwestern Railroad company. 


Report of the Commission. 
CLEMENTS, Commissioner: 

These complaints involve the reasonableness of the 
charge of 85 cents per 100 pounds collected by defend- 
ants for the transportation of carload shipments of hard- 
wood lumber from points on and west of the Mississippi 
river.to San Francisco, Cal., and other Pacific terminals. 
Reparation is asked. Each complaint has relation to 
ohe or more carload shipments of hardwood lumber and 
contains an allegation that the rate charged and collected 
was unreasonable to the extent that it exceeded 75 


' cents. . 


Although the shipments covered by the various com- 
plaints moved over different routes, the question in- 
volved is the same in each, and they will be disposed of 
in this report. 

The complaints herein are of the same character as 
those considered by the Commission in the case of Kin- 
delon vs. Southern Pacific Co. 17 I. C. C. Rep., 251. 
The defendants have stipulated that the shipments 
moved under the same circumstances and conditions as 
those in the Kindelon case, and that these cases may be 
submitted, heard and determined upon the record made 
in that case, the taking of testimony, filing of briefs 
and making of oral argument being expressly waived. 

For reasons given in the Kindelon case we find that 
the charge of 85 cents collected by defendants for the 
transportation of hardwood lumber in carloads from 
points on and west of the Mississippi river to Pacific ter- 
minals was unreasonable to the extent that it exceeded 
75 cents and that complainants are entitled to awards of 
reparation. 


In each of the cases here involved our findings and 
conclusions are further stated as follows: 


In Case No. 2401, H. B. Maris vs. Southern Vacific 
company, Galveston, Harrisburg & San Antonio Railway 
company, Texas & Pacific Railway company and St. 
Louis Southwestern Railway company, complainant, on 
May 28, 1908, shipped from Pool, Ark., to San Francisco, 
Cal., a carload of hardwood lumber. The weight of the 
shipment was 42,200 pounds, and the charges, at 85 
cents per 100 pounds, amounted to $358.70. We are of 
opinion and find that the charge of 85 cents per 100 
pounds was unreasonable to the extent that it exceeded 
75 cents and that complainant is entitled to reparation 
from these defendants in the sum of $42.20, with inter- 
est from July 1, 1908. 


In Case No, 2380, Allen & Higgins Lumber company 
vs. Atchison, Topeka & Santa Fe Railway company, 
Chicago, Rock Island & Pacific Railway company, St. 
Louis & San Francisco Railroad company and Wilson 
Northern Railway company, complainant, on October 7, 
1907, shipped from Marie, Ark., to San Francisco, Cal., 
a carload of hardwood lumber. The shipment weighed 
58,400 pounds and the charges at 85 cents per 100: pounds 
amounted to $496.40. We are of opinion and find that 
the charge of 85 cents per 100 pounds was unreasonable 
to the extent that it exceeded 75 cents and that com- 
plainant is entitled to reparation from these defendants 
in the sum of $58.40, with interest from January 1, 1908. 

In Case No. 2452, Edward F. Niehaus & Co. vs. 
Southern Pacific company, Galveston, Harrisburg & San 
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Antonio Railway company, Texas & New Orleans Rail- 
road company and Morgan’s Louisiana & Texas Railroaad 
& Steamship company, complainant, on September 24, 
1907, shipped from Washington, La., to San Francisco, 
Cal., a carload of hardwood lumber. The weight of the 
shipment was 52,100 pounds, and the charges at 85 
cents per 100 pounds amounted to $442.85. We are of 
opinion and find that the charge of 85 cents per 100 
pounds was unreasonable to the extent that it exceeded 
75 cents, and complainant is entitled to reparation from 
these defendants in the sum of $52.10, with interest 
from October 16, 1907. In this complaint there was a 
shipment which moved June 12, 1907, prior to the filing 
of the complaint in the case of Burgess vs. Transconti- 
nental Freight Bureau, 13 I. C. C. Rep., 668, and for rea- 
sons given in the Kindelon case, supra, reparation on 
this shipment will not be allowed. 


In Case No. 2640, E. A. Howard & Co, vs. Texas & 
Pacific Railway company, St. Louis, Iron Mountain & 
Southern Railway company and Southern Pacific com- 
pany, complainant on October 7, 1907, and November 11, 
1907, respectively, shipped a carload of hardwood lum- 
ber from Winston, La., to San Francisco, Cal. Septem- 
ber 23, 1907, complainant shipped from Collinston, La., 
to San Francisco, Cal., a carload of hardwood lumber. 
The shipments weighed in the aggregate 137,500 pounds 
and the charges at 85 cents per 100 pounds amounted to 
$1,168.75. We are of opinion and find that the charge 
of 85 cents per 100 pounds was unreasonable to the ex- 
tent that it exceeded 75 cents and complainant is enti- 
tled to reparation from these defendants in the sum of 
$137.50, with interest from January 1, 1908. 


In Case No. 2641, E. A. Howard & Co. vs. Missis- 
sippi, Arkansas & Western Railway company, Southern 
Pacific company, Union Pacific Railroad company, Mis- 
souri Pacific Railway company and St. Louis, Iron Moun- 
tain & Southern Railway company, complainant in De- 
cember, 1907, shipped from Shults, Ark., to San Fran- 
cisco, Cal., a carload of hardwood lumber. The ship- 
ment weighed 42,400 pounds and the charges at 85 cents 
per 100 pounds amounted to $360.40. We are of opinion 
and find that the charge of 85 cents per 100 pounds was 
unreasonable to the extent that it exceeded 75 cents, 
and complainant is entitled to reparation from these 
defendants in the sum of $42.40, with interest from 
January 16, 1908. Complainant made a‘shipment from 
Shults, Ark., to San Francisco, Cali, on April 20, 1907. 
This shipment moved prior to the date of the filing of 
the ‘complaint in the Burgess case, supra, and, for rea- 
sons given in the Kindelon case, supra, no award of 
reparation will be made therefor. 

In Case No. 2642, E. A. Howard & Co. vs. St. Louis 
Southwestern Railway company of Texas, St. Louis 
Southwestern Railway company, Texas & Pacific Rail- 
way company and Southern Pacific company, complain- 
ant, in April, 1908, shipped from Naples, Tex., to San 
Francisco, Cal., a carload of hardwood lumber. The 
shipment weighed 51,400 pounds, and the charges at 85 
cents per 100 pounds amounted to $436.90. We are of 
opinion and find that the charge of 85 cents per 100 
pounds was unreasonable to the extent that it exceeded 
76 cents, and complainant is entitled to reparation from 
these defendants in the sum of $51.40, with interest from 
May 21, 1908. 

In Case No. 2643, E. A. Howard & Co. vs. St. Louis 
. & San Francisco Railroad company, Union Pacific Rail- 
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road company and Southern Pacific company, complain 
ant shipped five carloads of oak lumber from points in 
Arkansas to San Francisco, Cal., on the following dates, 
showing weight, charges collected and amount of repara- 
tion claimed: 

Repara- 

Weight. Charges. tion 

From Marked Tree, October 25, 1907... 47,920 $407.32 $47.92 
From Gilmore, November 20, 1907..... 45,200 384.20 45.20 
From Gilmore, November 6, 1907...... 40,000 340.00 40.00 
From Marked Tree October 1, 1907.... 40,000 340.00 40.00 
From Marked Tree, September, 13, 1907 47,000 399.50 47.00 

The aggregate weight of the shipments was 220,120 
pounds. The charges at 85 cents per 100 pounds 
amounted to $1,871.02. We are of opinion and find that 
the charge of 85 cents per 100 pounds was unreasonable 
to the extent that it exceeded 75 cents and that com- 
plainant is entitled to reparation from these defendants 
in the sum of $220.12, with interest from January 1, 
1908. 

In Case No. 2692, E. A. Howard & Co. vs. Chicago, 
Rock Island & Pacific Railway company, Union Pacific 
Railroad company and Southern Pacific company, com- 
plainant shipped from Quigley,* Ark., to San Francisco, 
Cal., a carload of hardwood lumber. The shipment 
weighed 47,500 pounds, and the charges at 85 cents per 
100 pounds amounted to $404.94. We are of opinion 
and find that the charge of 85 cents per 100 pounds was 
unreasonable to the extent that it exceeded 75 cents 
and that complainant is entitled to reparation from 
these defendants in the sum of $47.50, with interest from 
September 25, 1907. In this complaint there are three 
other carload shipments, but as each of them moved 
prior to June 28, 1907, the date of the filing of the com- 
plaint in the Burgess case, supra, and for reasons given 
in the Kindelon case, supra, reparation will not be 
awarded on these shipments. 

In Sub-No. 2 to No. 2692, E. A. Howard & Co. vs. 
Chicago, Rock Island & Pacific Railway company, Cil- 
cago, Rock Island & Gulf Railway company, Chicago, 
Rock Island & El Paso Railway company, El Paso & 
Northeastern Railway company, El Paso & Northeastern 
Railroad company, El Palso & Rock Island Railway com- 
pany, Galveston, Harrisburg & San Antonio Railway 
company, El Paso & Southwestern Railroad company 
and Southern Pacific company, complainant, in October, 
1907, shipped from Quigley, Ark., to San Francisco, Cal., 
a carload of hardwood lumber. The shipment weighed 
59,200 pounds, and the charges at 85 cents per 100 
pounds amounted to $503.20. We are of opinion and 
find that the charge of 85 cents per 100 pounds was 
unreasonable to the extent that it exceeded 75 cents and 
that complainant is. entitled to reparation from these 
defendants in the sum of $59.20, with interest from 
December 16, 1907. In this complaint there is another 
carload shipment which moved prior to June 28, 1907. 
For reasons above given reparation will not be alldwed 
on this shipment. 

In Sub-No. 3 to No. 2692, E. A. Howard & Co. vs. 
Chicago, Rock Island & Pacific Railway company, Chi- 
cago, Rock Island & Gulf Railway company, Chicago, 
Rock Island & El Paso Railway company, El Paso & 
Northeastern Railway company, El Paso & Northeastern 
Railroad company, El Paso & Rock Island Railway com- 
pany, Galveston, Harrisburg & San Antonio Railway 
company, El Paso & Southwestern Railroad company 
and Southern Pacific company, complainant, on August |. 
1907, shipped from Quigley, Ark., to San Francisco, Cal. 
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a carload of hardwood lumber. The shipment weighed 
40,000 pounds, and the charges at 85 cents per 100 
pounds amounted to $340. We are of opinion and find 
that the charge of 85 cents per 100 pounds was unreason- 
able to the extent that it exceeded 75 cents and that 
complainant is entitled to reparation from these defend- 
ants in the sum of $40, with interest from August 10, 
1907. 

In Sub-No. 4 to No. 2692, E. A. Howard & Co. vs. 
Brinkley, Helena & Indian Bay Railroad company, Ar- 
kansas Midland Railroad company, St. Louis, Iron 
Mountain & Southern Railway company, Missouri Pacific 
Railway company, Denver & Rio Grande Railroad com- 
pany, Rio Grande Western Railway company and South- 
ern Pacific company, complainant, on February 28, 1908, 
shipped from Marvell, Ark., to San Francisco, Cal. a 
carload of hardwood lumber. The shipment weighed 
46,400 pounds and the charges at 85 cents per 100 
pounds amounted to $394.40. We are of opinion and 
find that the charge of 85 cents per 100 pounds was un- 
reasonable to the extent that it exceeded 75 cents and 
that complainant is entitled to reparation in the sum 
of $46.40, with interest from April 1, 1908. 

In Sub-No. 5 to No. 2692, E. A. Howard & Co. vs. 
St. Louis & San Francisco Railroad company, Chicago, 
Rock Island & Pacific Railway company, Chicago, Rock 
Island & Gulf Railway company, Chicago, Rock Island & 
El Paso Railway company, El Paso & Southwestern 
Railroad company, Southern Pacific company, El Paso & 
Northeastern Railroad company, El Paso & Northeastern 
Railway company, El Paso & Rock Island Railway company, 
and Galveston, Harrisburg & San Antonio Railway com- 
pany, complainant, on November 9, 1907, shipped from 
Marked Tree, Ark., to San Francisco, Cal., a carload of 
hardwood lumber. The shipment weighed 50,000 pounds 
and the charges at 85 cents per 100 pounds amounted to 
$425. We are of opinion and find that the charge of 85 
cents per 100 pounds was unreasonable to the extent 
that it exceeded 75 cents, and that complainant is enti- 
tled to reparation from these defendants in the sum of 
$50, with interest from December 24, 1907. 

In Sub-No. 6 to No. 2692, E. A. Howard & Co. vs. 
Galveston, Harrisburg & San Antonio Railway company, 
Texas & New Orleans Railroad company, Morgan’s 
Louisiana & Texas Railroad & Steamship company and 
Southern Pacific company, complainant on October 8, 
1907, shipped from Greer, La., to San Francisco, Cal., a 
carload of hardwood lumber. The shipment weighed 44,- 
600 pounds and the charges at 85 cents per 100 pounds 
amounted to $379.10. We are of opinion and find that 
the charge of 85 cents per 100 pounds was unreasonable 
to the extent that it exceeded 75 cents and that com- 
plainant is entitled to reparation in the sum of $44.60, 
with interest from April 29, 1908. 

In Sub-No. 7 to No. 2692, E. A. Howard & Co. vs. 
Galveston, Harrisburg & San Antonio Railway company, 
Texas & New Orleans Railroad company, Morgan’s 
Louisiana & Texas Railroad & Steamship company, Ya- 
zoo & Mississippi Valley Railroad company and South- 
ern Pacific company, complainant, on October 16, 1907, 
shipped from a point east of the Mississippi river to 
San Francisco, Cal., a carload of hardwood lumber; on 
October 21, 1907, complainant shipped from a point east 
of the Mississippi river to San Francisco, Cal., a carload 
of hardwood lumber. In this case the initial point does 
not appear in the record, but the complaint shows that 
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the shipments were waybilled from Memphis, Tenn., 
which indicates that they originated at some point on 
the Yazoo & Mississippi Valley beyond Memphis. For 
reasons given in the case of White Bros. vs. A. T. & 
S. F. Ry. Co., 17 I. C. C. Rep., 288, reparation on these 
shipments will not be awarded. The through rate from 
the point of origin to San Francisco was not considered 
in the Burgess case, supra, and we are not able to de- 
termine that the through charge of 85 cents per 100 
pounds from a point east of the Mississippi river to 
San Francisco is unreasonable. This complaint wilh 
therefore. be dismissed. 

In Sub-No. 8 to No. 2692, E. A. Howard & Co. vs. 
Minneapolis, St. Paul & Sault Ste. Marie Railway com- 
pany, Wabash Railroad company, Union Pacific Railroad 
company and Southern Pacific company, complainant, in 
November, 1907, shipped from Glidden, Wis., to San 
Francisco, Cal., a carload of hardwood lumber. This 
shipment originated at a point east of the Mississippi 
river and the through rate of 85 cents per 100 pounds 
from Glidden to San Francisco was applied. For rea- 
sons given in the case of White Bros. vs. A. T. & S. F. 
Ry. Co., supra, reparation will not be awarded on this 
shipment. The through rate from the initial point east 
of the Mississippi river to San Francisco was not con- 
sidered in the Burgess case, supra, and we are unable 
to find that the through rate of 85 cents per 100 pounds 
from Glidden to San Francisco is unreasonable. This 
complaint will therefore be dismissed. 

Orders will be entered in accordance with the fore- 
going findings. 


Cottonseed Hulls Rate Unreasonable 


No. 2870. 
(18 I. C. C. Rep., 275.) 
SOUTHERN COTTON OIL COMPANY 
vs. 
ATLANTIC COAST LINE RAILROAD COMPANY ETAL. 
Submitted March 5, 1910. Decided May 2, 1910. 


Rate on cottonseed hulls from Fayetteville, N. C., to Carters- 
ville, Ga., found to be unreasonable, and reparation awarded. 
Maintenance of rate ordered. 


H. W. B. Glover and T. A. Bosley for complainant. 
Ed. Baxter and R. Walton Moore for defendant. 





Report of the Commission. 
CLARK, Commissioner: 

Complainant shipped 900 sacks, containing 45 tons, 
of cottonseed hulls from Fayetteville, N. C., to Carters- 
ville, Ga., January 18, 1908. Three bills of lading were 
issued, each for 300 sacks, and the rate inserted therein 
was $3.30 per ton of 2,000 pounds. At the time of de- 
livery and subsequent thereto freight charges were de- 
manded and paid on these shipments at divers times 
aggregating $342, at the rate of $7.60 per ton, the 
through sixth-class rate, which was legally applicable. 
Reparation is asked on the basis of $2.50 per ton, and 
it is desired that that rate be prescribed for the future. 

The above statement of the case is in conformity 
with the amended complaint. The original complaint 
was for two shipments of 300 sacks each between the 
same points, and reparation was asked on the basis of 
the subsequently established rate of $3.40 per ton. In 
answer to the original complaint defendants admitted 
the facts alleged and that $3.40 per ton would have been 
a reasonable charge; but answering the amended com- 
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plaint they deny that a rate of $2.50 per ton would be 
reasonable compensation to the carriers. 

There had been and was in effect a combination of 
rates based on Atlanta of $3.30 per ton, and in brief 
defendants admit that reparation on that basis would be 
fair. 

After these shipments moved, a rate of $2.50 per 
ton was established between Fayetteville and Carters- 
ville via other lines, and it remained in effect until Oc- 
tober, 1909. This was a blanket rate from North Caro- 
jina territory to Atlanta, Cartersville, Cedartown and 
other points. Complainant avers that, as other lines 
voluntarily gave this lower rate from the group points 
of origin in North Carolina to Georgia points via a 
longer route than that taken by its shipments, any rate 
greater than $2.50 on the shipments referred to in this 
case was unreasonable, 


Rates on cottonseed hulls from North Carolina points 
of origin have for many years been grouped, and for 
some years the rate was $2.50 to Atlanta. Defendants 
contend that this rate was put in for the purpose of 
inducing a movement of hulls for use in feeding, at a 
time when hulls were regarded as of little value, and 
that it was found to be too low in comparison with 
other rates on hulls, and also with rates on other com- 
modities. In 1909 the Atlanta rate was made $3 and the 
Cartersville rate $3.40. 

Lower rates via another route are not necessarily 
reasonable rates via the route taken by shipments in 
a particular case. On the record we are not able to 
say that the present adjustment of rates is unreasonable 
to the extent contended for by complainant. The $3.40 
rate to Cartersville produces a higher per-ton-per-mile 
return for the longer haul to Cartersville than to At- 
jlanta, and, under the circumstances, we find that the 
rate to Cartersville should not exceed $3.20 per ton. 
This differential of 20 cents per ton to Cartersville over 
the Atlanta rate is also in line with the differential un- 
der the sixth-class rate formerly applicable on this 
traffic. 

Our conclusion is that the rate charged complainant 
on these shipments was unreasonable in so far as it ex- 
ceeded a rate of $3.20 per ton, and that for the future 
that rate should not be exceeded. Reparation will be 
awarded on that basis in the sum of $198, with interest 
from November 15, 1909. 

Such an order will be entered. 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 2d day of May, A, D. 1910. 

Present: Martin A. Knapp, Judson C,. Clements, 
Charles A, Prouty, Francis M. Cockrell, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Commissioners. 

No. 2870. 
SOUTHERN COTTON OIL COMPANY 
vs. 

ATLANTIC COAST LINE RAILROAD COMPANY; 
GEORGIA RAILROAD, AND NASHVILLE, CHAT- 
TANOOGA & ST. LOUIS RAILWAY. 

This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
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having, on the date hereof, made and filed a report con- 
taining its findings of fact and conclusions thereon: 

It is ordered, That the above-named defendants be, 
and they are hereby, authorized and directed, on or be- 
fore the 30th day of June, 1910, to pay unto the com- 
plainant, Southern Cotton Oil company, the sum of $198, 
with interest thereon at the rate of 6 per cent per an- 
num from November 15, 1909, as reparation for an un 
reasonable rate charged for the transportation of 900 
sacks of cottonseed hulls from Fayetteville, N. C., to 
Cartersville, Ga., which rate so charged has been found 
by this Commission to have been unreasonable, as more 
fully and at large appears in and by said report of the 
Commission, which said report is hereby referred to and 
made a part of this order. 


It is further ordered, That said defendants be, and 
they are hereby, notified and required to cease and de- 
sist, on or before the 30th day of June, 1910, and for a 
period of not less than two years thereafter abstain, 
from exacting a rate of $3.40 per net ton for the trans- 
portation of cottonseed hulls in carloads from Fayette- 
ville, N. C., to Cartersville, Ga., which rate is found by 
the Commission in said report to be unreasonable. 

And it is further ordered, That said defendants shall 
establish, on or before the 30th day of June, 1910, and 
keep in force for a period of not less than two years 
thereafter, a rate for the transportation of cottonseed 
hulls in carloads from Fayetteville, N. C., to Carters- 
ville, Ga., which shall not exceed $3.20 per net ton, which 
rate is found by the Commission in said report to be 
reasonable. 


Misrouting Claim Disallowed . 





No. 3008. 
(18 I. C. C, Rep., 357.) 
GAMBLE ROBINSON COMMISSION COMPANY 
vs. 
CHICAGO, BURLINGTON & QUINCY RAILROAD COM- 
PANY ET AL. 
Submitted March 11, 1910. Decided May 2, 1918. 
Agent of intial carrier not found, under the facts, to have 


misrouted complainant’s shipment of grapes. Complaint 
dismissed. 


Wilson, Mercer, Holsinger, Swan & Ware and F, H. 
Stinchfield for complainant. 

Andrew Lees for Chicago, Burlington & Quincy Rail- 
road company. 

James B. Sheean for Chicago & Northwestern Rail- 
way company. 

M. L. Bell and A. B. Enoch for Chicago, Rock Island 
& Pacific Railway company. 


Report of the Commission. 
KNAPP, Chairman: 

On September 8, 1906, complainant’s agent shipped 
from Montrose, Ia., to Rochester, Minn., a carload of 
grapes for complainant. The shipment weighed 24,000 
pounds and defendants collected 77.09 cents per 100 
pounds, or $186.96. It is alleged in the complaint thai 
the shipment was tendered to the Chicago, Burlington 
& Quincy Railroad company at Montrose without rout- 
ing instructions, and that had it been forwarded by the 

arest route the charge would have been 30 cents pp: 
100 pounds. Reparation against the Chicago, Burlington 
& Quincy in the sum of $114.96 is asked. This claim 
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was presented to the Commission informally August 29, 
1908. 


The shipment moved from Montrose to Burlington, 
Ia., over the Chicago, Burlington & Quincy, from there 
over the Chicago, Rock Island & Pacific to Goldfield, Ia., 
and from there to destination over the Chicago & 
Northwestern, There was no through rate applicable 
to this route and the sum of the locals was charged. At 
the same time there was in effect a through rate of 30 
cents on this traffic applicable over the Chicago, Burling- 
ton & Quincy from Montrose to Galena Junction, Ill., and 
thence over the Chicago Great Western to Rochester, 
and also over the Chicago, Burlington & Quincy to Ster- 
ling, Ill., and thence over the Chicago & Northwestern 
to Rochester. 


The only question presented is whether the Chicago, 
Burlington & Quincy misrouted the shipment. The orig: 
inal bill of lading is lost and a copy in the possession 
of complainant was introduced in evidence. The copy 
shows that the shipment was billed to complainant at 
Rochester, Minn., “via Bur.” 


Complainant’s agent testified that he did not route 
the shipment. He also stated that he never routed ship- 
ments for complainant, except on instructions from it, 
and that he had no knowledge of rates or routes from 
Montrose to any point. The traffic manager of com- 
plainant testified that he gave no instructions with re- 
spect of the routing of the car in question. 


The station agent of the Chicago, Burlington & 
Quincy at Montrose testified that the shipment was 
routed by complainant’s agent; that he protested against 
the routing via the Chicago, Rock Island & Pacific, as 
it meant loss of revenue to his road; and that complain- 
ant’s agent declared he desired to route the shipment 
by way of the Chicago, Rock Island & Pacific because 
of expedition, that route taking one day less to make 
delivery than the routes to which the lower rate is ap- 
plicable, 

It is shown that the Chicago, Burlington & Quincy’s 
revenue out of the shipment would have been greater 
had the shipment moved to Galena or Sterling. It is 
further insisted by the Chicago, Burlington & Quincy 
that the notation on the billing “via Bur” meant delivery 
to the Chicago, Rock Island & Pacific at Burlington, as 
Burlington is the junction point with the latter road on 
shipments from Montrose. if the routing had been via 
the routes to which the 30-cent rate was applicable the 
billing would have read “via Galena” or “via Sterling,” 
the junction points with the Chicago Great Western and 
Chicago & Northwestern, respectively. It is further in- 
sisted that the bill of lading was made as directed by 
complainant’s agent and was delivered to him at Mon- 
trose, 

The evidence shows that complainant shipped 20 
cars of grapes from Montrose to St. Paul and Minneap- 
olis during the year 1906; that on the first car instruc- 
tions were given by complainant to its agent to route 
the shipment over the Chicago, Rock Island & Pacific 
from Burlington, and that all these cars were sent that 
way. 

The fact that complainant’s agent knew nothing of 
rates or routes would indicate that he had no reason 
to think that higher charges would accrue if the ship- 
ment moved over the Chicago, Rock Island & Pacific 
from Burlington, which was the route taken by all pre- 
vious shipments to the northwest. On the other hand, 
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every reason would dictate that if left to his own judg- 
ment in the matter the agent of the Chicago, Burlington 
& Quincy at Montrose would have sent the shipment 
over the route which would secure the larger revenue 
to the road for which he was acting. 

Under all the facts, we are unable to find that the 
shipment in question was misrouted by the Chicago, Bur- 
lington &- Quincy agent. The reasonableness of the 
rate applicable to the route the traffic moved is not 
challenged and no hearing was had and no finding can 
properly be made with respect theretc. The complaint 
will therefore be dismissed. 


Discrimination Complaint Disallowed 








No. 2729. 
(18 I. C. C. Rep., 277.) 
CONSUMERS’ ICE COMPANY ET AL. 


vs. 
ATCHISON, TOPEKA & SANTA FE RAILWAY COM- 
PANY. 
Submitted February 9, 1910. Decided May 2, 1910. 


Complaint seeks reparation on the ground that rate on slack 
coal was for a time higher to El Faso than to a nearby 
intermediate point, and higher than a subsequently estab- 
lished rate to El Paso. Neither discrimination resulting in 
damage to complainant nor umnreasonableness per se in 
rate are found. Complaint dismissed. 


Rufus B. Daniel for complainants. 

T. J. Norton, Robert Dunlap and J. J. Coleman for 
defendant. 

Report of the Commission. 
CLARK, Commissioner: 

Complainants ask for reparation on a number of 
earload shipments of slack coal, made over the lines of 
defendant from Gallup, N. M., to El Paso, Tex., between 
October 21, 1908, and June 24, 1909. 

These claims for reparation rest upon two conten- 
tions: 

(1) Undue discrimination in that, at a time when 
the rate on slack coal in carloads from Gallup to EI 
Paso was $2.60 per ton, the rate on the same traffic to 
Courchesne, Tex., a point 2% miles from El Paso and 
intermediate El] Paso to Gallup, was $2.15 per ton. 


(2) That since the shipments in question moved, 
defendant has established a rate of $2 per ton on slack 
coal from Gallup to El Paso and to points intermediate. 


With respect to the first contention, the evidence 
fails to show that any of the complainants were dis- 
criminated against or damaged by the existence of the 
$2.15 rate to Courchesne, while there was a $2.60 rate 
to El Paso. Courchesne is a prepay station on the line 
of defendant, and the consumers of coal at that point 
did not receive any slack during the period involved. A 
cement plant was erected at Courchesne in 1908, but it 
was not in operation prior to June 24, 1909. About five 
carloads of engine coal were consumed there while the 
plant was being erected. 

It is asserted by defendant that the maintenance of 
the $2.15 rate to Courchesne while the $2.60 rate was 
in effect to El Paso arose through a mistake in the 
tariff department, and that, in fact, it had no intention 
to apply the $2.15 rate to Courchesne while a higher 
rate was maintained to El Paso. 

Turning now to consider the question of the reason- 
ableness of the rates involved, we find the history of 
them to be as follows: 
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RATES ON COAL FROM GALLUP, N. MEX., PER TON, 


CARLOADS. 

To El Paso. To Courchesne. 
Effective date. Lump. Slack. Lump. Slack. 
MUR. Bh, BOOS. 000s cccccecedsvess $2.35 $2.35 BK ieaete 

ME BO, BOGE on ciec cece cate esnes cus 2.45 Bee he o vie 
SOD,. Be BOE E « ceva ceeateacenesse 2.70 2. 25 sie wie ng 0% 
Ee 2, BOOB eiceces tice déoctcecs 2.60 2.15 By in . tae Gale 
WOUTMOTY 17, B9OB. . ccc ccrcccescces 2.60 2.15 $2.60 $2.15 
Pe ee i 65 i 6.64 vole et es ecko 2.80 2.15 2.80 2.15 
Ee: IN  o'c'y Nd DKS vlc wows 2.60 2.60 2.80 2.15 
PM Dihs scp wemeehe¢ tiesew es 2.60 2.00 2.60 2.15 
Se TS Me Gain ek nba o-< 9 tain Sheet 2.60 2.00 2.60 2.00 


The distance from Gallup to El Paso is 387 miles, 
and the revenue derived from the $2.60 rate is a little 
more than 7 mills per ton-mile, and from the $2 rate 
it is 4.5 mills. » 

It will be observed that the rates on slack have 
fluctuated more than have the rates on lump coal. This 
arose from commercial conditions at El Paso. The Gal- 
lup mines produce considerable slack coal for which 
there is little demand. It was ascertained that by mak- 
ing low rates to El Paso the electric railway and gas 
company might be induced to use slack instead of oil. 
Experiments were made covering certain periods and 
rates were made in the hope that consumption of slack 
would be largely increased and a market be created for 
a product of the mine which would otherwise go to 
waste. 

Within proper limitations carriers are justified in 
making low rates on traffic of this character, to induce 
movement which would not otherwise occur. Generally 
speaking, rates on lump and slack coal are the same in 
the territory here involved. The $2.60 rate complained 
of is as low as, or lower than, the rates generally pre- 
vailing in the region, and is about the same, distance 
and conditions considered, as rates on coal prescribed 
by the Commission in Southwestern Farmers’ League 
vs. A. T. & 8S. F. Ry. Co., 12 I. C. C. Rep., 530; Oklahoma 
vs. A. T. & S. F. Ry. Co., 14 I. C. C. Rep., 517. 

The fact that there is now in effect from Gallup to 
El Paso a rate of $2 per ton on slack coal does not war- 
rant a finding that the $2.60 rate was unreasonable or 
otherwise unlawful. The rate to El Paso on lump coal 
is now $2.60, and the fact that defendant has made a 
rate of $2 on slack to open a field for the consumption 
of that commodity which would not otherwise be sold, 
does not justify a finding that the $2.60 rate on lump 
coal or the previously existing rate ‘on slack was un- 
reasonable. 

We find no basis upon’ which to award the repara- 
tion prayed for, and the complaint will be dismissed. 


Back Haul Charge Applicable 


No. 2863. 
(18 I. C. C. Rep., 355.) 
CHARLES R. LULL & COMPANY 
vs. . 
MINNEAPOLIS, ST. PAUL & SAULT STE. MARIE 
RAILWAY COMPANY. 
Submitted February 18, 1910. Decided May 2, 1910. 


Complainant shipped bran from Minneapolis, Minn., to Amherst, 
Wis., which on arrival consignee refused to accept. Com- 
plainant instructed defendant to forward shipment back to 
Marshfield, Wis., which was done and charges made for 
each haul. Upon complaint that charge for only one haul 
should be made; Held, That the transportation from Am- 
herst to Marshfield was:a back haul and did not come with- 
in the reconsignment privilege named in. defendant’s tariff. 
Complant dismissed. 











George A. Schroeder for complainant, 
Alfred H. Bright for defendant, 


Report of the Commission. 


KNAPP, Chairman: 

On November 3, 1908, complainant shipped a car- 
load of bran weighing 40,000 pounds from Minneapolis, 
Minn., to Amherst, Wis., and upon its arrival at that 
point the consignee refused to accept same. The com 
plainant then instructed defendant by letter as follows: 


Will you kindly order this car forwarded on original bill to 
our order at Marshfield, Wis. Notify H. Ebbe & Co. 


Accordingly the car was rebilled by the defendant 
and sent from Amherst to Marshfield. 

The rates on bran from Minneapolis to Marshfield, 
Amherst, Milwaukee, Wis., Chicago, Ill., and a great 
many other points is 10 cents per 100 pounds. For the 
movement from Minneapolis to Amherst the defendant 
assessed a rate of 10 cents per 100 pounds, or $40, and 
for the movement from Amherst to Marshfield an addi- 
tional charge of 10 cents per 100 pounds was made, plus 
a charge of $2 for switching, or a total charge amounting 
to $82 was collected upon the arrival of the car at 
Marshfield. The complainant contends that the charge 
of $40 for the movement from Amherst to Marshfield 
should not have been imposed; that the original charge 
for the transportation from Minneapolis to Ambherst 
should have covered the movement between these points. 
Reparation in the sum of $40 is asked. 

A reconsigning privilege provided for in the tariff 


under which this shipment moved is as follows: 

Carload freight of all kinds, except when otherwise provided 
for by tariff, may be reconsigned before arrival at destination 
to a point beyond on the direct line (Eau Claire, Wis., and 
Menasha, Wis., being considered as on direct line), without 
additional charge. After arrival at destination and when no 
change has been made in original contents of car, same may be 
reconsigned before delivery at a point on the direct line (Eau 
Claire, Wis., and Menasha, Wis., being considered as on direct 
line), at an additional charge of $2 per car above current tariff 
rate from point of origin to final destination, subject to regular 
car service, switching and storage charges. One reconsignment 
only will be allowed. : 


The transportation of the car from Amherst to 
Marshfield was a back haul of 48 miles, and this move- 
ment does not, therefore, come within the reconsigning 
privilege above quoted. The charges collected were 
in accordance with the tariffs of the defendant and there 
is nothing in this record to show that they are unrea- 
sonable, or otherwise unlawful. The defendant is enti- 
tled to payment for its transportation from Amherst to 
Marshfield, and as that charge is not found to be un- 
reasonable the complaint will be dismissed. 


Shipper at Fault; No Reparation 


No. 3031. 
(18 I. C. C. Rep., 299.) 
OHIO IRON & METAL COMPANY 
vs. 
WABASH RAILROAD COMPANY ET AL. 
Submitted February 9, 1910. Decided May 3, 1910. 


An erroneous statement of defendants’ agent resulting in the 
shipment moving over the lines of defendants at a rate 
higher than that in force via another route does not entitle 
~ Snenanes to an award of reparation. Complaint dis- 
missed. 





Samuel J. Posen for complainant. 
No appearances for defendants. 
Report of the Commission. 
COCKRELL, Commissioner: 
On November 13, 1907, complainant shipped over the 
lines of the defendants from St. Louis, Mo., to Canton, 
Ill., one carload of scrap iron, weight 75,120 pounds, on 
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which charges were collected on basis of rate of 9.15 
cents per 100 pounds. Complainant alleges that such 
rate was unreasonable to the extent that it exceeded 
rate of $1.10 per gross ton in effect on the same traffic 
between the same points over the line of the Chicago, 
Burlington & Quincy Railroad, and reparation 6n basis 
thereof is asked. The complaint was filed informally on 
November 1, 1909. 

Effective May 2, 1906, scrap iron, carload, from St. 
Louis to Canton, Ill., over the lines of defendants, was 
rated ninth class, or 9.15 cents per 100 pounds, under 
the Illinois classification. This rate continued in effect 
until June 15, 1909, when it was reduced to 8.6 cents. 
At the time the shipment moved a rate of $1.10 per 
gross ton between the points named was applicable via 
the Chicago, Burlington & Quincy railroad, and the rate 
now in force over that line is $1.25 per gross ton. 

The record shows that the agent of the defendant, 
the Wabash railroad, solicited the shipment, stating that 
the rate over the lines of the defendants was the same 
as the rate via competing lines. Accordingly the com- 
plainant delivered the shipment to the Wabash road. 
Complainant did not present any evidence of the un- 
reasonableness of the rate charged other than a show- 
ing that a lower rate was in effect over another route. 
It is well settled that such a showing is not of itself 
sufficient to establish the unreasonableness of a given 
rate. The representation by the agent of the Wabash 
road that the rate over the lines of defendants was the 
same as via competing lines does not warrant any 
charge less than the lawful tariff rate applicable via 
route of movement. Shippers are presumed to know 
the rates and have access to tariffs, which are required 
to be filed in all railroad offices. The fact that the 
erroneous statement of defendant’s agent resulted in 
the shipment moving over the lines of defendants at a 
rate higher than that in force via another route does 
not entitle the complainant to an award of reparation. 
The act to regulate commerce does not confer upon this 
Commission authority to award damages because of 
such an error. 

There being in this case no basis upon which an 


award of reparation can be predicated, the complaint will 
be dismissed. 


Cotton Compression Case Dismissed 





; No, 2089. 
(18 I. C. C. Rep., 340.) 
ANDERSON, CLAYTON & COMPANY ET AL. 
vs. 
CHICAGO, ROCK ISLAND & PACIFIC RAILWAY COM- 
PANY ET AL. 
Submitted January 6, 1910. Decided May 3, 1910. 


The complaint alleges that the Traders’ Compress Company 
imposes certain charges for applying owners’ or shippers’ 
patches to cotton bales in their compression and for stor- 
age on cotton remaining in the compress at concentration 
points after the expiration of fifteen days, and that every 
service performed in connection with the cotton from the 
point’ of origin to destination, including the services so 
charged for by the compress company, are included in the 
through rate, and an obligation rests upon the carriers to 
protect the owners or shippers against such charges; Held, 
That the facts shown do not justify any order against de- 
fendant carriers; that the carriers have the right to com- 
press cotton in transit; that they have the right to grant 
or allow shippers or owners the privilege of concentrating 
uncompressed cotton at designated compresses on their 
lines for such treatment as such shippers or owners may 
desire to give, with the right of such shippers or owners 
to deliver the cotton back to the carriers for transportation 
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to interstate or foreign destinations at the through rate 

from points of origin. 

S. H. Cowan for complainants. 

E. B. Peirce and M. L, Bell for Rock Island lines. 

Robert Dunlap, T. J. Norton and A. A. Hurd for 
Atchison, Topeka & Santa Fe Railway company. 

C. Haile for Missouri, Kansas & Texas Railway 
company. 

C. N. Burch for Illinois Central Railroad company 
and Yazoo & Missippi Valley Railroad company. 


Report of the Commission. 

COCKRELL, Commissioner: 

The complainants are Anderson, Clayton & Company, 
a partnership; Harris-Irby Cotton company, a corpora- 
tion, with their principal offices at Oklahoma City, Okla., 
and Herman Loeb of Shreveport, La., all engaged in buy- 
ing, selling and shipping cotton, and the defendants are 
practically all railroad companies operating in and 
through Oklahoma and their principal connections. 


The complaint leaves some uncertainty as to the 
exact relief sought. That no mistake may be made in 
regard thereto, the statements of the complainants, 
through their attorney, will be quoted. 

At the hearing their attorney said: 


The complaint is mainly directed—in whole directed—at two 
particular practices complained of. One is the fact that the 
Traders’ Compress Company at different places on the Rock 
Island and other lines began about the Ist of. January to 
charge a cent per bale per day for cotton remaining on com- 
press platforms at concentrating points after the lapse of fif- 
teen days from date of arrival, and after such period a charge 
of one-half cent per bale per day; and also to the practice of 
the compress company in charging 3 cents per bale for apply- 
ing owners’ patches to the cotton baling in process of com- 
pression. 


The complainants, in their brief, state that— 


The fact involved is whether the railroad companies must 
publish in their tariffs the charge which a compress company 
makes to the shipper of cotton for the detention of the cotton 
on the platform of the compress company beyond a certain 
time limit, where the universal custom has been that the shipper 
paid the through rate only, for which all service and facilities 
were supplied. 


The complainants contend that every service performed 
in connection with the cotton from the time it leaves the point 
of origin until it reaches its destination, including the leaving 
of the cotton upon the platform of the compress company and 
including whatever expense the railway company might be 
put to, was imposed in the through rate, and that if the express 
company saw fit to make a charge of the sort in question it 
was nevertheless an obligation of the railway company for 
the compensation contained in the through rate to protect the 
shipper against any such charge; and that the question as to 
whether such charge should be paid or not should be between 
the railway company and the compress company. 

The defendant carriers on whose lines the shipments 
in controversy originate, in their answers, deny all the 
material statements in the complaint; deny that the 
compress companies are their agents, or that the Traders’ 
Compress company is their agent, or that they have 
anything whatever to do with the patching or with 
anything else done in the handling of the cotton save 
its transportation and compression in transit, for which 
their charges are specified in their tariffs and their 
rules and regulations governing the same; and that the 
charges for patches and for storage complained of are 
made by the compress company and not by any authority 
or direction of the defendants, and are matters for ad- 
justment between the shippers and the compress com- 
panies, and that they have never assumed any liability 
for storage in warehouses or on the platforms of the 
compress companies, or for applying patches; and that 
storage of cotton on the compress platforms or ware- 
houses at the concentration point until sold or disposed 
of by the owner is not a transportation service; and that 
the 10 cents included in the through rate is solely for 
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the service of compression, the only service in which 
they are concerned, and is uniform, reasonable and nen- 
discriminatory. 


The evidence submitted came largely from one of 
the complainants, Mr. Benjamin Clayton, and from Mr. 
B. L. Anderson, secretary of the Traders’ Compress com- 
pany. Mr. Clayton, who was the only witness on behalf 
of the complainants, testified: 


That at the beginning of each season the railroad companies 
outline certain districts to be served by each compress on their 
lines, and they name this compress in some cases as the ex- 
clusive compress at which cotton from that district may be 
concentrated; in other cases they give the shipper the option 
of shipping to two different compresses for the purpose of 
concentration. Then the rules have to be followed to the letter 
to obtain the refund of concentration charges into the com- 
press points. A bill of lading reading from the point of origin 
to the compress station is given. The freight rate of $1.50 per 
bale into the compress point is uniform and without regard 
to the local rate or distance. 


When the shipment reaches the compress the railway com- 
pany makes delivery of it to the compress. We get a receipt 
from the compress through the railroad agent as evidence of 
the fact that the railroad company has delivered to the com- 
press the cotton. When the cotton is placed on the platform 
of the compress it is first sampled and weighed. The compress 
company performs those tasks. They do that for the shipper, 
the owner. So that we know just the number of bales, the 
grade and weight of the cotton at the compress. We do not 
know the grade until it goes into the compress. After we get 
from the compress the weights and the grades we are in a 
position to begin to sell it to somebody, and we try to sell it 
either by exhibiting the samples or upon description. When 
we sell this cotton the evidence that we give the buyer is 
simply an exchange of cables. We attend to the necessary 
instructions as to the shipping. These instructions simply 
direct the compress company to ship over a certain road a 
certain number of bales of cotton. The compress company 
issues a binder (an obligation of the compress company to de- 
liver the number of bales called for by it to the railroad com- 
pany) to be delivered to the railroad company, on which we 
get the railroad bill of lading to destination. The cotton is 
subsequently delivered to the railroad company by the com- 
press. From the time that the cotton is delivered to the com- 
press and we get the compress receipt for it until we get a 
binder from the compress company the insurance on the cotton 
is covered by our blanket insurance; we assume the responsi- 
bility for the safety of the cotton during that time. We consider 
that it is our cotton to sell and to insure and to make any 
disposition that we may want to. During that time the rail- 
road company has nothing to do with the cotton whatever. It 
cannot direct the shipment of it; it is there subject to our 
exclusive orders. The cotton is not contpressed until it is 
ready to be loaded into the cars. Patches are put on in”the 
process of compression. They can only be applied when 
the bands are off, and these are only off during compression. 
They patch the cotton with a smooth patch, in order to afford 
@ smooth marking surface, so that the cotton can be easily 
identified. If the cotton is shipped without patches the mark- 
ing surface will be very rough and torn, and you cannot identify 
the cotton by the time it gets to Galveston to save your life. 
It is made of bagging that has not been exposed to the ele- 
ments. The bagging that goes into the compress on a bale 
of cotton has been cut and torn and otherwise misused until 
you can hardly make a mark on it. 


The charges complained of in this case begin fifteen days 
after. the cotton is unloaded, and are assessed when the 
cotton is shipped out. The compress company does not make 
any charge for storing this cotton after the railroad company 
issues its bill of lading. 

I pay about 2% cents a pound for patches; a patch weighs 
3 pounds; total cost, 7% cents. We add that to in our outbound 
invoice. We sell the patches for 30 cents. 

None of these railroads ever made any demand on my 
company to nay these charges. They have never said to me 
that they would authorize these charges. They have never 
assumed any responsibility for them other than refusing to 
relieve us when we ask them for relief. The railroad com- 
pany does not force us to put patches on the cotton. 


We have kept odds and ends of cotton there as long as three 
or four months, but the majority of our cotton moves in and 
out in a week’s time. In that case there is no charge by the 
compress. We have been required by the railroad company 
to reship cotton arriving at the compress prior to August 31 
before October 31, with the exception of the Santa Fe. If it 
is delivered after the 3lst of August it takes in a new season 
and may remain until October 31 of the following year. I be- 
lieve that a regulation in the railroad tariffs limiting the life 
of an expense bill would be a reasonable rule. I mean by that 
the shipper.would be allowed to retain his cotton in the con- 
centrating point for sixty days, and after that time the expense 
bill would either die and be of no use in reshipping his con- 
centrated cotton or otherwise there would be a penalty on it 
after sixty days. You can get storage at points like Galveston 
and Houston at 10 cents per bale per month under a covered 
platform. Ten cents per bale per month would be the outside 
limit to charge after sixty days’ free time. 

Until about thirty days ago Anderson, Clayton & Co. 
was a stockholder in the Traders’ Compress company since its 
organization. The Traders’ Compress company, as an organ- 
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ization, ships no cotton. They are charging the railroad for 
compression and the shipping public for storage. 

There is one compress in Oklahoma charging demurrage 
or storage. It is the compress at Weleetka. The Shawnee 
compress does not charge for storage. It charges for sampling 
and weighing cotton 10 cents a bale. That is a service in 
addition to the freight rate, which we pay directly to the 
compress company. The service we get is hardly one you would 
consider the railroad company would be expected to perform. 

At South McAlester, when we did business there a year 
or more ago, I think there was a charge of 10 cents a bale. 

In Arkansas there is a charge for handling and storage. 
It is optional with the man that owns the plant. He can either 
collect it or waive it as he chooses. 

In case we are going to ship our cotton to Japan, there 
has to be an extra grade of compression. We are put to extra 
pains, and have to pay the compress company to do that. We 
never ask the railroad company to pay that. 

From the shippers’ standpoint, cotton is concentrated for 
the purpose of assembling the even running lots of equal 
value and of the same grade, and for the further purpose of 
affording a means of protection from the elements and from 
stealing while the cotton is waiting for market. Compression 
is for the purpose of reducing its size and bringing it to greater 
density, so that a greater number of pounds can be loaded 
in a given space, and also because the steamship lines require 
cotton to be compressed before loading it for European destina- 
tions. It has to be compressed somewhere. 

Storage at the compress benefits us by allowing us a great 
many privileges that are necessary in the conduct of the cotton 
business. It keeps us from owning a warehouse of our own. 

When we buy 100 bales of cotton we have not the least idea 
what the grade is. It cannot be denied that concentration is 
a benefit to the shipper. The custom of the trade is such 
that it would be next to impossible to handle cotton through 
the port of Galveston if it were not concentrated in the interior 
The method of shipping cotton is due to trade conditions, not 
to the railroads. I do not believe it could be handled at ail 
without concentration. 

Another reason for concentration is that at the time the 
cotton comes:into sight the consuming markets of the world 
might be dull for sales, and you cannot afford to allow that 
cotton to lie on the ground at your local station there. It would 
rot; it would be stolen; and it must be carried to some point 
where it can have protection. 

It benefits the carrier, in that it permits the assembling 
of even-running lots of the same grade. I will have to explain 
to you that a shipment of cotton originating at a noncompress 
point is made up of five different grades, with, say, 100 bales 
of cotton, and these grades are all properly suited to the com- 
mercial needs of five different markets, and it must be brought 
into the compress and sold in even-running lots of the same 
grade. That cotton goes out to the port, 50 bales in each car 
of the same grade, and consigned to the same port in Europe: 
whereas, if taken up indiscriminately at the noncompress points 
and shipped to ten or fifteen different markets, consigned 
through to Europe, to be compressed in transit, it would arrive 
at Galveston in mixed cars, none of which could be shipped 
to the steamship pier without first having been rehandled. 
That was the experience in 1906 and 1907 at Galveston, the 
worst blockade ever known, and it was brought about by that 
very thing. 


Mr. Anderson, secretary of the Traders’ Compress 
company, testified: 


I prepared the rules recently issued by that company as- 
sessing the charges complained of. They were issued for the 
compress company. Neither the Rock Island railroad nor the 
Frisco railroad had anything whatever to do with it. I was 
not acting by their advice; I did not consult them about it. I 
did not consider that the railroad had anything to do with it 
They do not get any part of the charge. They had no direction, 
suggestion, or voice, in making it. I have not given them any 
part of it, and I do not expect to divide it up with the Rock 
Island, Frisco, or any other railroad. The charge would not 
have been imposed if congestion had not existed. It was an 
emergency that we had to meet. The peculiar fact of it is that 
during the month of December it seems that there was no 
demand practically from the spinners of cotten, and, as a 
result, the interior seemed to keep on buying and piling cotton 
up On our presses. We pleaded with the owners of that cotton 
by letter and telegram and telephone, asking them to give 
us relief. The railroads were urging us to release their equip- 
ment. We felt that something must be done. We could not 
afford to continue it. We had a good deal of cotton scattered 
over the ground that we did not have platform room fo! 
We had a great deal of space occupied by patches; for instance. 
I remember the superintendent at Chickasha said that lhe 
unloaded 30 cars of bagging in one day for shippers, and that 
takes up room. It takes up room under the shed that is rery 
necessary in a big season for blocking in cotton for compression 
to avoid compressing them wet. 


The rules referred to were contained in the follow- 
ing notice, issued December 23, 1908: 


NOTICE: TO ALL CONCERNED: DEMURRAGE. 

Concentrated cotton now on hand covered by our tickets 
dated prior to December 16, 1908, that is not shipped on or 
before December 31, 1908, will be subject to a demurrage chars‘ 
of 1 cent per bale per day, or fraction thereof, for the first 
fifteen days after December 31, 1908, and thereafter a half cent 
per bale per day, or fraction thereof, until shipped. 

Concentrated cotton covered by our tickets, date@ on or 
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subsequent to December 16, 1908, will be allowed fifteen days’ 
free time from date of tickets and then subject to a demurrage 
charge of 1 cent per bale per day, or fraetion thereof, for the 
first fifteen days, and a half cent per bale per day, or fraction 
thereof, until shipped. 


HANDLING PATCHES. 


Effective January 1, 1909, a charge of 3 cents per bale on 
cotton will be made for handling patches furnished by owner. 


The witness further testified: 


On the first of January, that is, after the notice of the 
charges had been sent out at the Altus press, which has a ca- 
pacity of 5,200 bales of flat cotton, there were 7,197 bales and 
nine cars waiting to be unloaded. At the Chickasha press, 
where the capacity is 9,235 bales, theoretically, there was a 
stock of 12,346 bales and 148 cars to be unloaded in the yards. 
At the El Reno press the conditions were fairly normal. At 
the Guthrie press, which has a capacity, theoretically, of 5,898 
bales, there were 10,444 bales on hand and cars in the yard tuo 
be unloaded. At Hobart, where the capacity is 8,633 bales, the- 
oretically, there was a stock of 8,729 bales and 28 cars in the 
yards to be unloaded. I will say that if we had not imposed 
these demurrage charges this year I do not think we would 
have made any money this year. 

Concentration is a custom among shippers of assembling 
their purchases at various noncompress points at a compress 
point, for the purpose of making up 50 and 100 bale lots, even- 
running lots. I have always understood that the privilege of 
concentration was accorded the shippers as a benefit to the 
shippers, whereas the railroad may possibly secure some bene- 
fit by reason of it. I have always felt that the railroad company 
was doing something that they didn’t have to do when they 
permitted concentration. Concentration is not such an old ar- 
rangement. I should say about eighteen years ago there was 
no such thing as concentration. 

I think the shipper is benefited by the privilege of con- 
centration to the extent that he can buy cotton at all points 
tributary to a compress, over the telephone, and ship it into 
that compress point, assemble it there, and sit in his office 
in another point and receive samples, weights, and tickets, 
without any operating expense to speak of. 

I imagine the railroads fix those concentration districts for 
the purpose of minimizing their back hauls and reducing their 
long hauls, on the theory that cotton originating in the territory 
of one compress can well be taken care of by that compress. 

I think the concentration privilege has a great deal to do 
with the congestions that exist. If a man is permitted to con- 
centrate his cotton and not compelled to ship it out congestion 
naturally results. If the shipper had to ship it right in and 
ship it right out in order to get the benefit of the through rate 
from the point of origin, the possibility of congestion would 
be materially minimized. 

The rate for compression in Texas, Oklahoma and Arkansas 
is 10 cents per 100 pounds. Fifteen years ago there was more 
cotton per compress than there is now in the West. The profits 
then were much better than they are now. The only charge 
we make for the service is for holding the cotton over fifteen 
days, and handling the shippers’ patches, except when he has 
his cotton reweighed or resampled. We make no charge for 
first weight or first sampling, but we are frequently called on 
to furnish second or subsequent weights, and second or sub- 
sequent samples, and we make a nominal charge for those 
services; but, aside from that, this demurrage and 
handling of patches are the only charges we make, and they 
were inaugurated the past season. Our endeavor in arriving 
at those charges was to make a charge that was fair and 
reasonable for the services rendered and the facilities furnished, 
and we treat all our customers alike in that respect. 

I have always considered that concentration was an advan- 
tage to the railroads, to a certain extent, and a great privilege 
to the shippers. Up to the time the railroad company delivers 
the cotton to us for account of the consignee until the outbound 
bill of lading comes back to us for our O. K., accompanied by 
our ticket, I have never thought the railroad company had 
anything to do with the cotton. As a matter of fact, the com- 
press receipts go to the shipper and have to be put in his 
bank as collateral; he provides the insurance in his own behalf 
to protect the cotton against fire; he orders us to sample it, 
weigh it, and to perform other services, and, inasmuch as those 
orders come from the shipper, I have never thought that he rail- 
road company had any jurisdiction whatever over the cotton. 
The railroad contracts we have do not relate to any of the cotton 
that is between these periods—between delivery to the compress 
and signing of he outbound bill of lading. That interim may 
mean one day or thirty days, or six months. 

As I understand it, compression is performed only for the 
railroad, for the purpose of densifying cotton, in order to reduce 
the number of cars it takes to transport it. That is what I 
understand compression to be. 

Concentration is a custom among shippers of assembling 
their purchases at various noncompress points at a compress 
point for the purpose of making up 50 and 100 bale lots, even- 
running lots; that generally cotton is sold for delivery in 50 
and 100 bale lots, or multiples of 50. That is what the mill 
expects to receive, and in order to enable the shipper to comply 
with the terms of the sale, he needs the privilege of concen- 
tration. However, there are some shippers who do not con- 
centrate cotton in this country. They concentrate in Liverpool 
or Bremen or Havre. In those instances it is not necessary 
to make deliveries in even-running lots. It goes to the press 
as transit cotton; but there is other transit cotton. There is 
cotton that originates at the flat points, out of which the 
shipper can get a sufficient number of bales to make up a final 
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mark, and when he does that he takes out a through bill ef 
lading. In this transit cotton we have repeatedly refused to 
recognize either consignor or consignee. It comes to us on 
through billing, and we unload it for the railroad company, 
compress it for the railroad company, and load it back for the 
railroad company, without any reference whatever to who 
may appear as consignor or consignee. We have refused to 
sample that kind of cotton without the railroad’s permission; 
we sometimes weigh it. That cotton naturally comes in and 
goes right out. e 


No storage charge is made on transit cotton. The charges 


os only made on concentration cotton after a lapse of fifteen 
ays. 


To a compress transit cotton is worth a great deal more 
than concentrated cotton, because it comes in and goes right 
out; very limited facilities necessary to handle it, and there is 
no delay. There are no large stocks of cotton to work around. 
The Traders’ Compress companies are not on the right-of-way 
of the Chicago, Rock Island & Pacific or of Frisco. 

The foregoing statements taken from the complaint, 
the answers, the testimony, the briefs, and the argu- 
ments on the part of the complainants give substantially 
all the facts in this case. These is no controversy as 
to the rates charged by any of the initial carriers either 
for their transportation services or for the mere com- 
pression services. The complaint is against the 3-cent 
charge for putting on the patches and the storage charge 
of one cent per day for the first fifteen days after fif- 
teen days’ free storage after date of receipt, and one-half 
cent per day thereafter, for allowing cotton to remain 
in the compress at the concentration point. No contracts 
between the carriers and the compress companies in 
Oklahoma have been filed with the Commission. There 
are 19 compress companies in Oklahoma. Of these, 12 
are reached by the St. Louis & San Francisco Railroad 
company, 9 by the Chicago, Rock Island & Pacific, 6 by 
the Missouri, Kansas & Texas, 5 by the Atchison, Topeka 
& Santa Fe, 2 by the Fort Smith & Western railway, 
and 2 by the El Reno & Western railway. One compress 
is reached by 5 carriers, 2 are reached by 4 carriers, 4 
are reached by 3 carrier, 9 by 2 carriers, and 3 by 1 
carrier. The defendant originating carriers in Oklahoma 
have substantially the: same tariff provisions in regard 
to shipments of cotton, compression and concentration. 
By their tariffs they impose substantially the same rates 
to the same destinations on cotton. Rates include option 
of compression in transit, and the uniform charge of 10 
cents per 100 pounds for such compression. They pro- 
vide that: 


Cotton delivered to carriers in compressed form, either 
round or square bales, and the compress charges have been 
paid by the owner, the rate thereon will be 10 cents per 100 
pounds less than the published rate on cotton with carriers’ 
option of compression. 


Compression in Transit or Transit Cotton. 

Transit cotton is defined to mean “cotton moving 
under through bills of lading compressed at an inter- 
mediate point.” 

Under such tariffs any shipper of cotton desiring to 
ship uncompressed cotton to any interstate or foreign 
point can deliver such cotton to the carrier, which gives 
him a through bill of lading from origin to destination, 
reserving its right to compress in transit, the charge 
therefor being included in the through rate. The shipper 
simply pays the through rate and receives a through bill 
of lading. Such cotton is continuously in the control 
and custody of the carrier from receipt to destination 
and no storage charge is involved or accrues. 


Concentration and Compression in Transit. 


The carriers in their tariffs designate the compresses 
on their respective lines where uncompressed cotton can 
be concentrated or assembled from stations in a desig- 
nated territory for marketing privileges, such as weigh- 
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ing, sampling, grading and assorting, and thereafter re- 
shipped to interstate destinations with the benefit of 
the through rate including compression charge from 
origin to final destination. On such cotton they impose 
a uniform rate of 30 cents per 100 pounds or $1.50 per 
bale from the origin to the concentrating point, regard- 
less of the distance. The carriers by their tariffs re- 
quire the station “agents in signing bills of lading for 
such cotton, to note on their face ‘for shipment to in- 
terstate destination.’ ” 


They further provide that there shall be no com- 
press in operation at the origin or at any point between 
origin and concentration, the compress station to be in 
the direction of final destination. Charges for concentra- 
tion shall be made at the regular tariff rates except where 
special rates are shown and shall be collected in full 
at the time of delivery of such cotton at points of con- 
centration; the railroad company which performs the 
service of concentration shall adjust the charges for 
such service by refunding the amount prescribed, only 
after receiving the concentrated cotton for shipment to 
final destination. Expense bills tendered by shippers in 
the adjustment of charges for concentration must in all 
cases bear dates prior to those of shipment to final des- 
tination of the cotton they are intended to represent. 


Provision is made in case of the closing of a compress, 
breaking of machinery at the compress, or congestion of fa- 
cilities, either of the compress or of the railroad company, that 
cotton in transit to concentration point or having arrived at 
concentration point may be diverted to other and more avail- 
able points on the line not subject to the disabilities above 
mentioned, upon the authority of the operating department of 
the company. 


Under no circumstances will cotton be permitted to be 
placed on company’s platform or right-of-way until shippers 
are ready to give shipping instructions and take out bills of 
lading. The bills of lading must show all shipper’s marks anda 
each bale of cotton must be marked in ink by the shipper in 
a plain and durable manner, with such distinctive marks as 
he may use; also, if practicable, the full name and address 
of the consignee. Cotton marked with tags will not be accepted 
for shipment. Agents at stations will require the surrender 
of bills of lading covering all cotton delivered at or billed to 
their stations. 


In outbound shipments of same crop. Freight bills for the 
services of concentration tendered in the adjustment of charges 
when shipment is forwarded from point of concentration to 
final destination to be for cotton of the same crop as that for- 
warded to final destination. Freight bills for shipments con- 
centrated prior to August 1 shall not be available in adjustment 
of charges when shipments are forwarded from point of con- 
centration to final destination after August 31. 

Any shipper of uncompressed cotton desiring to have 
his cotton assembled, sampled, graded and assorted be- 
fore designating its final interstate destination can ship 
such cotton at a flat rate on an ordinary local bill of 
lading to the designated concentration point. On arrival 
there the carrier delivers the same to the compress 
company, takes the compress company’s receipt for the 
same, and delivers such receipt to the shipper and takes 
up its bill of lading and has no further control or author- 
ity over the cotton until offered for shipment out. Such 
shipper, when ready to ship out, can give his instructions 
to the compress company, take its binder and present 
the same to the carrier and receive a through bill of 
lading at the through rate from point of origin. The 
cafrier then has the compress company to compress the 

' eotton, pays 10 cents per 100 pounds for such compres- 
sion, and transports the cotton to destination. 

Such cotton moves under two separate bills of. lading, 
one from the point of origin to the concentration com- 
press and the other from such compress to interstate 
or foreign destination. 

The storage charge complained of occurs wholly 
during the period between the time when the carrier 
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delivers the cotton to the compress company, takes its 
receipt and delivers it to the shipper, and takes up bill 
of lading, and the time when the shipper delivers to 
the same carrier the binder of the compress company 
with instructions for outward shipment. During this 
period, in the language of complainant's only witness, 
“the railroad company has nothing to do with the cot- 
ton whatever. It can not direct the shipment of it; it 
is there subject to the shipper’s exclusive order,’ and no 
storage charge accrues or is made after the binder has 
been delivered to the carrier with instructions for such 
shipment. The storage charge is specifically confined to 
concentration cotton and only applies during the time 
the railroad company has no control or authority over 
the cotton and the shipper has the exclusive control. 
The right of the carrier, reserved in its tariff, to com- 
press such cotton is not exercised and no compression 
is made until after the shipper has done whatever he 
desired to do to such uncompressed cotton at the concen- 
tration point and has delivered to the carrier the binder 
of the compress company. 

There is no statement and no evidence presented that 
any of the compresses in Oklahoma are owned by the 
carriers. The compress companies in Oklahoma, prior to 
December 23, 1908, had allowed concentrated cotton to 
remain at the compress for certain lengths of time, in 
some cases exceeding a year. The carriers, in their 
tariffs, simply provided that the freight bills on con- 
centrated cotton to the compress can only be received 
in the outward shipments of such cotton of the same 
year’s crop and freight bills for shipments of cot- 
ton concentrated prior to August 1 shall not be available 
in the adjustment of charges on outward shipments from 
concentration point after August 31. 


There is no evidence that any of the carriers di- 
rected, authorized or required the Traders’ Compress 
company to issue the notice limiting the free storage to 
fifteen days and making charges thereafter, and the 
charge of 3 cents for handling the patches. 

Complainant’s only witness stated that— 


the shipper should be allowed to retain his cotton at the con- 
centrating point for sixty days, and after that the expense bill 
to be of no use for outward shipment, or a penalty on it after 
sixty days. 

The patch is simply putting on the bale marking re- 
quired by the carrier in the tariff in these words: 


Each bale of cotton must be marked, in ink by the shipper, 
in a plain and durable manner, with such distinctive marks 
as he may use; also, if practicable, the full name and address 
of the consignee, 
which seems to be a reasonable requirement. 

The law is very explicit in regard to the duty of 
earriers, and declares that “The term ‘transportation’ 
shall include cars and other vehicles and all instru- 
mentalities and facilities of shipment or carriage, irre- 
spective of ownership or of any contract, express or im- 
plied, for the use thereof and all services in connection 
with the receipt, delivery, elevation and transfer in tran- 
sit, ventilation, refrigeration or icing, storage, and han- 
dling of property transported,” and also requires that 
“every common carrier shall file with the Commission 
; schedules showing all the rates, fares and 
charges for transportation” and that “the sched- 
ules . . . shall plainly state the places between which 
the property and passengers will be carried, . . . and 
shall also state separately all terminal charges, storage 
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Commission may require, all privileges or facilities grant- 
ed or allowed, and any rules and regulations which in 
apy wise change, affect or determine any part or the 
aggregate of such aforesaid rates, fares and charges, or 
the value of the service rendered to the passenger, 
shipper or consignee.” 


Whatever charges are made, whatever services are 
performed, and whatever privileges are allowed by the 
carriers must be stated separately. 


The carriers have the right to compress the cotton 
in transit. They also have the right to grant or allow to 
shippers or owners of cotton the privilege to concen- 
trate uncompressed cotton at designated compresses on 
their lines for such treatment as such shippers or own- 
ers may desire to give it, with the right of such shippers 
or owners to deliver such cotton back to the carriers 
for transportation to interstate or foreign destination at 
the through rates from point of origin. Whatever charges 
are made must be just, reasonable and non-discriminatory. 
They may not pay to compress companies any unjust or 
nnreasonable charge. The compress companies are also 
amenable to control by the laws of the land. They are 
performing a public service, a service for the public, and 


for such services they may only charge just and rea- 
sonable rates. 


As said by this Commission, 12 I. C. C. Rep., 440: 


Compression is to secure greater density of the cotton 23 
freight for ‘the sole purpose of more economical loading and 
transportation, and it was first done at ports under encourage- 
ment of carriers by water, lower rates being offered on com- 
pressed than on uncompressed cotton. The carriers by rail then 
found it to their interest to permit compression at interior 
points, not only for the same economical reason, but also to 
enable them to offer the freight in more acceptable form to 
the water lines. Rates allowed by the carriers for such com- 
pression in the state of Alabama are 8% cents for shipment to 
northern and foreign destinations, and 7% cents on shipments 
to southern mills. In Georgia the rates for compression are 7% 


cums on foreign and northern shipments and 6 cents to southern 
mills. 


Our conclusions are that the facts in this case do 
not justify the Commission in making any order against 


the defendant carriers, and the complaint will be dis- 
missed, 


It is not deemed amiss to call the attention of cot- 
ton.growers and shippers and the railroads to the fact 
that cotton bales from the United States shipped to 
Europe are received in worse condition as to packing 
than cotton bales arriving there from any other country. 
In a published report of the chief of Bureau of Manu- 
factures to the secretary of commerce and labor, dated 
September 19, 1909, there is an address by a special 
agent sent by the secretary to a meeting of the Gen- 
eral Managers’ Association of the Southeast at Atlanta, 
in which he quotes from a Scotch paper the following: 


It is worthy of note that English and continental buyers are 
making bitter outcry over the disagreeably ragged condition in 
which bales of American cotton arrive at their destination. 
From Egypt cotton bales arrive in this country in good and 
safely packed condition, but the cotton bales from the United 
States in mere rags of wrappers, with the result that serious 
loss is inflicted on British buyers. 


He then adds: 


This account goes on to tell of two steamers at the port of 
Manchester, one from the United States and one from Egypt, 
which were discharging at the same quay. Out of the hold of 
the American vessel came a constant succession of what could 
only by courtesy be described as bales. They looked more like 
dilapidated rag bags. In spite of the most careful handling 
they shed part of their contents at every movement, and it 
Was obvious that never at any time had the majority of the 
bales been properly covered. Out of the vessel from Egypt 
came bales perfectly rectangular, neat and trim, clearly marked, 
and with hardly a lock of cotton visible anywhere. 

I might think this censure exaggerated if I had not seen 
cotton unloaded at Liverpool and Bremen from vessels from 
the United States, South America and Africa. Always the bales 
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which were in the worst condition and whose contents were 


a damaged and most subject to loss were from the United 
ates. 


Maintains Position on Elevation 





No. 1778. 
H, GUND & COMPANY 
vs. 
CHICAGO, BURLINGTON & QUINCY RAILROAD COM- 
PANY. 
Submitted April 23, 1909. Decided May 2, 1910. 
Complainant asks reparation upon all grain passing through its 
country elevators at interior points in the state of Nebraska, 
which grain was shipped through Missouri River points to 
eastern destinations, upon the ground that an _ elevation 
allowance was made by defendant to complainant’s com- 
petitor for ‘‘elevation-in-transit’” at Nebraska City, a Mis- 
souri River point; Held, That reparation will not at this 
time be awarded. 

Cc. J. Smith and F. J. Smith for complainant. 

J. B. Kelby, H. F. Rose and Hale Holden for defend- 
ant, 

Report of the Commission. 
LANE, Commissioner: 

Complainant, a corporation, is engaged in the busi- 
ness of buying and selling grain. It operates elevators 
at Blue Hill, Bladen, Campbell, Carter, Cowles, Rosemont 
and Upland, points in Nebraska on the lines of the de- 
fendant’s railway. These elevators are used for the 
purpose of receiving grain, elevating, cleaning, mixing, 
grading and loading the same into cars for transporta- 
tion over defendant’s line. 

Complainant asks reparation for discrimination, the 
basis of its complaint being as follows: A competitor of 
complainant, the Duff Grain company, a corporation with 
headquarters at Nebraska City, is the owner of elevators 
at Upland and Rosemont, points at which complainant is 
located, and also at Lawrence and other points on the 
defendant’s railroad line, and is in competition with com- 
plainant in the business of buying and selling grain. 
The Duff Grain company also owns at Nebraska City, 
Neb., a large elevator in which it does its cleaning, grad- 
ing and mixing of grain for its other elevators above 
mentioned. Grain from country elevators is shipped by 
it t6 Nebraska City on local bills of lading, with no pro- 
vision or indication whatever in the contract of trans- 
portation that the grain is en route to any points other 
than Nebraska City. This transportation is intrastate 
and the rates are regulated by the Nebraska state com- 
mission. 

It is alleged in the complaint that from October 1, 
1906, and prior thereto up to and including July 19, 1907, 
the defendant paid secretly an elevator allowance of 1% 
cents per 100 pounds to the Duff Grain company at Ne- 
braska City on all grain delivered to such elevator by 
defendant and subsequently reshipped to points beyond. 
This allowance was paid upon proof of transportation to 
the elevator and of subsequent transportation under an 
independent contract from the elevator. Beginning July 
19, 1907, this allowance was reduced to three-fourths cent 
per 100 pounds and the tariff provision for the same was 
published. 

Complainant, shipping from its elevators at Blue 
Hill, Bladen, Campbell, Carter, Cowles, Rosemont and 
Upland, through Nebraska City to points beyond, in com- 
petition with the Duff Grain company, was charged 
through rates equal to the sum of the rates from such 
country stations to Nebraska City plus the rates paid by 
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the Duff Grain company from Nebraska City to the 
points beyond. The Duff Grain company, however, re- 
ceived the allowance above named, thus paying a lower 
total rate than was open to the complainant, although 
the Duff Grain company received a larger service by the 
amount of the switching and other delivery services at 
Nebraska City made necessary by the divided shipments 
to and from that point. Complainant also alleges that 
an elevator allowance of the same sort was paid by the 
defendant to the Central Granaries company at Lincoln, 
Neb. The evidence fails, however, to show competition 
between the complainant and the latter-named company. 
We find that competition was active between the com- 
plainant and the Duff Grain company throughout the time 
of the transactions mentioned in the complaint and evi- 
dence. 

The allegation that this allowance was paid to the 
Duff Grain company secretly between October 1, 1906, 
and July 19, 1907, is not sustained. On July 19, 1907, 
however, an allowance of three-fourths cent per 100 
pounds was made effective under the following rule: 


On shipments of grain and seeds shipped via the C., B. & Q. 
R. R. or Q., . Cc. R. R. transferred through elevators 
those companies will pay cost of transfer not to exceed % of a 
cent per cwt. and such service as elevator doing the transfer 
includes in charge, when destination is point on the Mississippi 
river (or points west thereof taking the same rates) and beyond, 
at the following points: Council Bluffs, Ia.; Omaha, Neb.; 
South Omaha, Neb.; Kansas City. Mo.; St. Joseph, Mo.; Atchi- 
son, Kan.; Leavenworth, Kan.; Elwood, Kan.; Nebraska City, 
Neb.; Rulo, Neb.; Lincoln, Neb.; Fremont, Neb.; and Missouri 
Valley, Ia. On shipments originating west of Missouri river 
payment will only be made to elevators actually performing 
the service, regardless of ownership of the grain or seed. No 
payment will be made where a similar payment has been made 
on the same grain or seed at same point by some other carrier. 

From and after July 19, 1907, therefore, this allow- 
ance of three-fourths of a cent per 100 pounds at Ne- 
braska City has been paid as alleged by the complainant. 
The prayer is for reparation to the extent of three- 
fourths of a cent per 100 pounds upon all shipments 
made through Nebraska City in competition with the 
Duff Grain company during this period. 

The elevation-allowance question is not new to the 
Commission. On June 29, 1908, the Commission issued 
orders forbidding the Chicago, Burlington & Quincy rail- 
road, the Missouri Pacific railroad, the St. Louis & San 
Francisco railroad, the Chicago, Rock Island & Pacific 
railway, the Missouri, Kansas & Texas railway, and in 
effect forbidding the Union Pacific railroad to pay or 
allow owners or lessors of elevators at Omaha, Kansas 
City and other cities on the Missouri river such allow- 
ances as the one here under consideration. In the Matter 
of Allowances to Elevators (Union Pacific Elevator), 14 
I. C. C. Rep., 315; Traffic Bureau, Merchants’ Exchange, 
of St. Louis vs. C. B. & Q. R. R., 14 I. C.-C. Rep., 317, 
331, 510. 


This decision of the Commission was based upon its 
knowledge of the facts. We know from our experience 
with the problems here involved, and from the special 
investigation given this subject, that this allowance is 
unduly discriminatory and unduly preferential, and that 
it serves to strengthen the dealers in grain who receive 
it as against their competitors at other points on the 
same lines of railroad who do not receive it. We have 
determined, furthermore, from such experience and such 
examination that it is not an allowance for any service 
rendered to the railroad company, but that it is a pay- 
ment by the railroad for service rendered by elevators 
to the owners of the grain. This being so, it is simply 
a concession from the published rates wherever paid. 
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Our orders in the above case have been suspended 
by the.United States Circuit court for the western divi- 
sion of the western district of Missouri, the learned 
judges sitting in such court having determined that our 
findings of fact were mistaken and having made findings 


of fact at variance thereto. While we recognize tha 
upon questions of law this Commission must and should 
yield to the courts, we also understand from repeated 
decisions of the Supreme court that the courts are not 
competent to determine questions of fact within the juris- 
diction of this Commission as against the Commission 
after the latter, upon complaint and answer, has inves- 
tigated such questions and found thereon. Were we 
more doubtful than we are on this point, a perusal of 
the opinion of the court in this matter would constrain 
us to adhere to this conclusion. This opinion through- 
out deals with the elevation at Missouri river points as 
if it were a mere transfer of ‘through shipments from 
car to car for the convenience of carriers. For instance, 
the opinion says: s 


The schedules of the carriers and their practice limit this 
elevator allowance or payment to grain coming into the elevators 
from the west which is actually loaded out into cars sent north, 
south or east, and this service of unloading grain out of cars 
which have brought it from the west and loading it into cars 
which carry it to points east, north and south is elevation and 
transfer in transit within the meaning of the amended inter- 
state commerce act. 

The bills of lading covering the business here dis- 
cussed prove to our minds that the above conclusion of 
fact reached by the court is not correct. The bills of 
lading show that the shipments to the elevators are 
made locally without any reference whatever to any pos- 
sible further transportation at some future time. The 
bills of lading and other documents describing the ship- 
ments of grain from these elevators show that no at- 
tempt whatever is made to identify the shipments out 
with any particular shipments in. The grain which goes 
ont may be the grain which was hauled in by the car- 
rier paying the allowance or it may be grain which 
reached the elevator in some other way. The only 
proof required is that the tonnage of grain shipped out 
shall be equal to the tonnage of grain shipped in. Such 
shipments can be called through shipments only by con- 
struction. 

The opinion of the court speaks of elevation as if 
it were merchandising, which is precisely what the ele- 
vation for which this allowance is made is in every case. 
The merchandising of grain, however, is no part of the 
duty of the carrier. For carriers to pay shippers for any 
of the operations of merchandising, under the pretext 
that the payment is for service rendered to the carrier, 
is for the carrier to make reductions from published 
rates by subterfuge. Such allowances cannot possibly be 
paid to all shippers. Their purpose would be lost if 
they were. They are intended to create an inequality 
and would not be paid did they not do so. 

The learned court, for proof that the shipments arc 
in continuous transportation throughout the period of 
elevation and merchandising, cites and rests upon the 
fact that they are moved from Missouri river points to 
the east upon so-called proportional rates, saying: 


It is said that the grain upon which the allowance is made | 


is not elevated or transferred in transit because it is shipped 
from points of origin in Kansas and Nebraska to the Missouri 
river upon local rates and local waybills, but the proportional! 
rate is the balance of the through rate. There are proportional 
rates beyond the Missouri river and the Mississippi river and 
points east, west, north and south which are less than the local 
rates between those points, and this grain which comes from 
points west of the Missouri river takes, not the local, but these 
proportional rates east of the river upon the certificates or 
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expense bills of the companies west of the river which show 
whence it came, 


We are unable to understand how the name given 
by the carriers to the rate imposed upon the second 
shipment can determine the legal character even of such 
second shipment. We have still more difficulty in under- 
standing how the name given such rate can relate to 
and determine the character of the shipments into the 
elevators upon separate and independent bills of lading. 
Our perplexity is made still greater by a reference to 
these very rates in a case recently decided by the Circuit 
Court of Appeals for the circuit which includes the west- 
ern division of the western district of Missouri, two of 
the judges who made the decision here discussed taking 
part. This case was Wisconsin Central Railroad Co, vs. 
United States, 169 Fed., 79. A carrier was under prose- 
cution for making an elevation allowance without tariff 
authority. Its defense turned upon the point that the 
shipments were in continuous transportation during the 
period of elevation, and its proof of the fact was that 
transportation from the elevator was given upon a “pro- 
portional” rate identical in nature with the proportional 
rate discussed by the court in the decision here under 
consideration. The Court of Appeals said: 


Some significance is attached to the name given to the 
rate of 7% cents per 100 pounds on shipments to Milwaukee 
and Chicago. It was called in the tariff schedules proportional 
freight tariff on grain and flaxseed when originating west of 
the Mississippi river. The tariff shows that there was no joint 
tariff or arrangement of any kind existing between the railway 
company and any other connecting carriers operating west of 
Minneapolis. In such circumstance we fail to discern any ad- 
vantage to the railway company by the use of that inaccurate 
designation of its tariff. 

We also have in mind the fact that the carriers 
from the Missouri river to the east are now dropping 
the pretense that these are portions of through rates, 


and are publishing them as “reshipping rates.” 

Shipments such as those made to Nebraska City by 
the Duff Grain company are local to that point. The de- 
livery in accordance with the contract of transportation 
ends the transaction. The grain is not in transportation 
during the time of elevation, nor does transportation 
again begin until the grain has been loaded in the cars 
for outbound. shipment in accordance with the tariff 
publications of the carriers governing such carload ship- 
ments. G. C. & S. F. Ry. Co. vs. Texas, 204 U. S., 403; 
A. & V. R. Co. vs. Railroad Commission of Miss., 203 
U. S., 496. 


The carriers whose lines end at the Missouri river, 
such as the Union Pacific, are in competition throughout 
Nebraska and Kansas, with carriers whose lines extend 
through to Chicago or St. Louis, such as the Chicago, 
Burlington & Quincy, the Chicago & Northwestern, the 
Atchison, Topeka & Santa Fe and the Missouri Pacific. 
The carriers whose lines end at the Missouri river de- 
sire, naturally, that grain markets should be established 
at their terminals. They also desire to join with other 
connecting carriers in the publication of through joint 
rates to points beyond, the same in amount as the sum 
of their rates to the river plus the rates of connecting 
carriers to destinations beyond. Their desire to have 
markets at the Missouri river leads them to seek devices 
by which the rates upon shipments unloaded at the river 
and then reshipped beyond shall be less than the rates 
for shipments consigned directly to the points beyond. 
Being unwilling either to give up the advantage of fos- 
tering the markets at their terminals, or to abandon the 
joint rates to points beyond, they have devised the sys- 
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tem of elevator allowances upon shipments to the river 
when reshipped beyond as a means for making rates to 
patrons of elevators at the river which shall be less than 
the rates given other shippers who do not patronize such 
elevators. To maintain a system by which through rates 
shall exceed the sum of the local rates based upon the 
cities at their terminals is the purpose and effect of 
these allowances. This Commission has repeatedly ruled, 
however, passing upon the question as a matter of fact, 
that a through rate in excess of the sum of the locals 
is prima facie unreasonable. Upon shipments of grain 
from country points in Nebraska to the Missouri river, 
there unloaded into an elevator, afterward loaded and 
shipped beyond, the carriers render transportation from 
the first point of origin to the final destination with four 
terminal services, one at the point of origin, two at 
the river, and one at the final destination. Upon ship- 
ments of grain moving directly from origin to final des- 
tination the two intermediate terminal services are ren- 
dered unnecessary. A higher rate for the smaller serv- 
ice, under circumstances that are identical, is, as this 
Commission has held, unreasonable, 

With all due respect to the Circuit court for the 
western division of the western district of Missouri, this 
Commission is constrained by the facts to adhere to its 
view that these allowances are unduly discriminatory and 
unduly preferential both in purpose and in effect. It 
therefore declines at this time, and until its position 
shall have been finally overruled by the higher courts, 
to extend the benefit of this system of elevator allow- 
ances to complainant’s elevators. 

What is above said with regard to the view that 
the purpose and effect of these allowances is to cause 
through rates to be greater in amount than the sum of 
the locals was not discussed at the hearing or argument 
in this proceeding. It would be improper, therefore, to 
base any award of reparation thereon. No dismissal of 
inis complaint will be made, inasmuch as this would 
cause the statute of limitations to run against complain- 
ant’s claim. It will be held for further action when the 
decision of the Supreme court upon the matters here 
involved shall have indicated the power of the Commis- 
sior in the premises. 


Our Legal Department 


In maintaining a legal department with our general 
counsel in Washington, the purpose of the Traffic Serv- 
ice Bureau is to contribute to the convenience and econ- 
omy of those whose interests necessitate reference, 
either formally or informally, to the authorities here in 
control of transportation and traffic matters, the Inter- 
state Commerce Commission. 

We wish to emphasize the fact that we are not 
soliciting litigation nor inviting controversy, yet there 
are questions compelling by their importance proper 
legal attention, and both shippers and railways, we be- 
lieve, will prefer that they be cared for through a reli- 
able channel, seeking in no way to promote unnecessary 
contention, 

The fair and non-partisan position of our paper is 
well known and proves our assertion. 

The greatest care will be taxen to see that only 
those cases are handled by us where examination by 
all branches of our bureau discloses merit and a valid 
reason for some action. 





e 


a 
eros 


pene ers 


PES Ce 






628 THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


HOUSE PASSE3 RAILROAD BILL 


Measure as Recommended by Committee of the Whole 
Victor by Vote of 200 to 126—Senate Still 
Wrangles Over Leng and Short Haul 





Washington, D. C., May 12.—By a vote of 200 to 126, 
with every republican member and 14 democrats support- 
ing the measure, the Taft-Wickersham-Elkins-Townsend 
bill, as amended by the committee on interstate and for- 
eign commerce, and further. altered by the committee 
of the whole, was passed by the House on Tuesday. 

Previous to this success of the remnant of the presi- 
dent’s bill, a motion to recommit with instructions to 
strike out the commerce court provisions, which was 
made by the ranking minority member on the commerce 
committee, Mr. Adamson, was defeated by a vote of 157 
to 176. Chairman Mann likewise lost, 160 to 169, his 
amendment to replace the eliminated merger section with 
one permitting the acquisition of lines “not substantially 
competitive” upon authorization by the Interstate Com- 
merce Commission. 

As passed, the principal changes from the existing 
interstate commerce law, as provided in the Townsend 
bill, are: 

The establishment of a court of commerce. 

The control of stock and bond issues of railways by 
the Commission. 

Prohibiting a railroad from charging more for a 
short than for a long haul, the shorter being included 
within the longer, without the consent of the Interstate 
Commerce Commission. 

Giving the Commission the right to suspend a rate 
advance for 120 days. 

Placing telegraph and telephone companies under the 
jurisdiction of the Commission. 

The valuation of railway properties under the direc- 
tion of the Commission. 

Making definite the Commission’s powers over classi- 
fications, regulations and practices of common carriers. 

Requiring carriers to give’ written rate quotations 
and making refusal or misquotation punishable by a fine 
of $250. 

Giving the shipper the right to route freight, 

Extending the Commission’s powers with respect to 
prescribing through routes. 

Imposing severe penalties on shippers who obtain 
rebates through false claims. 

An examination of the bill and a comparison with 
the measure first carrying the endorsement of the ad- 
ministration shows that the House has added the follow- 
ing provisions, not called for by the White House: 

The change in the long and short haul clause. 

Placing telegraph and telephone companies under the 
jurisdiction of the Commission. 

Providing for a physical valuation of railway proper- 
ties. 

Penalizing heavily fictitious claims. 

Of course, this brief resume takes into consideration 
practically none of the many changes made while the 
bill was still before the committee on interstate and 
foreign commerce. Of the four above mentioned, how- 

ever, it is reported by some that the president finds the 
long and short haul clause highly objectionable. Of the 
other three, information is not vouchsafed. 
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But the divergence shown where there was an 
agrement between House and president as to the main 
question but a difference as to subsidiary ones is worth 


more than passing note. And here, too, the changes 
made in the Mann committee are ignored, although a 
comparison of the bill as reported out by it with that 
reported out in the Senate would show many changes. 
Taking, however, only the more important changes made 
in the committee of the whole, it is found that: 


The power of designating, in the first instance, the 
judges who should sit in the new court, has been taken 
away from the president. 


The Commission has been given the right to be rep- 
resented in cases before the new tribunal. 


The shipper has also been accorded the privilege of 
being represented in the commerce court proceedings. 

The time limit during which the Commission may 
suspend a rate increase has been lengthened fram 60 
to 120 days. 

Other changes, some of them hardly less important, 
were mentioned in our last issue and to these, with the 
growing interest in waterways, must be added the Know- 
land amendment, which provides that when a railroad 
reduces a rate because of water competition it shall not 
subsequently advance the same unless the Commis- 
sion shall find that the justification for the increase 
rests upon reasons other than the elimination of the 
water competition. 

After the action of the committee of the whole ir 
accepting the amended bill, the action of the House was 
received without surprise. It is in the Senate that the 
bill must still face a hard fight and then—if it passes 
there—comes the conference. And here, asserts many 
a shrewd forecaster, our railroad bill will be made. Cer- 
tain it seems that the House and Senate bill will have 
many a difference; some, at this moment, look irrecon- 
cilable. The question then will be, which side will yield 
—and how far? 

It is the long and short haul clause that now azgi- 
tates the Upper House. In the background loom the 
capitalization, stock and reorganization sections. But it 
is the first mentioned that threatens to split the upper 
chamber; this, at present writing, seems more likely to 
destroy the solidarity of the Aldrich cohorts than any 
other feature of the bill. 

Irrespective of the justification the railroads may 
make of the anomalies and idiosyncrasies of rate struc- 
ture by which freight may pass through a town and go 
miles beyond at a less rate than it would cost to haul 
the traffic from the same point of origin to this interme- 
diate destination, it is a sore point with the intermediate 
points and a point, so far as the railroad defense is 
concerned, upon which the average inhabitants thereof 
are little informed. It is this that will hit the western 
senators from the inter-mountain country hard; it is 
this that will and has forced men who were pilloried for 
their “regularity” in the tariff votes to come out and 
take issue with Aldrich and his eastern confreres. 

When men like Bristow and Dixon rise and presen! 
rate after rate, the correctness of which no one dares 
deny, and show how the intermediate point pays more, 
show how certain localities may pay more, or how cer- 
tain commodities in certain localities pay a comparative): 
higher rate than in other localities—even if the carriers 
ean offer perfectly valid reasons why these conditions 
should be so—the comparisons make interesting reading: 





Ma: 


they 
in t 
then 
they 
hom 
clau 
whi 
tous 


plicé 
to t 
hits 
have 
not 

ered 


long 
here 
hum 


For 
to j 
mor 
sion 
vote 
thei 
aga! 
the 

ben 
that 
ous 


clav 


cou 
corm 
inte 
Con 
the 
pre’ 
Tha 
ern 
pre 
rate 
Con 


yea 
car! 
of 

stre 
inju 
Day 
Vir 
suit 
juri 
dist 
Cor 
fed 
tart 
Cor 
que 
int 
to | 
cal 





, No. 26 


Was an 
1e main 
S worth 
changes 
ough a 
ith that 
changes. 
2s made 


nce, the 
in taken 


| be rep- 


filege of 
ings. 

ion may 
fram 60 


portant, 
with the 
e Know- 
railroad 
shall not 
Commis- 
increase 
1 of the 


whole irr 
ouse was 
that the 
it passes 
‘ts many 
ide. Cer- 
will have 
. irrecon- 
will yield 


now agi- 
loom the 
s. But it 
the upper 
likely to 
than any 


pads may 
ate struc- 
nm and go 
tt to haul 
s interme- 
ermediate 
lefense is 
ts thereof 
e western 
eG; i is 
lloried for 
> out and 
eres. 

id presen! 
one dares 
ays more, 
- how cer- 
iparativel) 
le carriers 
conditions 
g reading: 





May 14, 1910 


they are flashed over the country and given prominence 
in the territory affected; a vast number of people read 
them who never heard the other side of the case, and 
they will be asking of their senators when they come 
homé: “How did you vote on the long and short haul 
clause; did you vote to free us from the burden under 
which we labor or did you vote to continue this ‘iniqui- 
tous’ system of rate-making?” 

Every other feature of the bill is general in its ap- 
plication and the public interest therein may be said 
to be half-hearted. But here we have a question that 
hits everyone—those who have suffered and those who 
have waxed fat under present rate-making methods. And 
not only the shipper, as the term is generally consid- 
ered, here has a vital interest, but the community as 
a whole. Publicists and transportation students have 
long recognized the importance of the freight rate, but 
here its economic greatness will be forced upon the 
humblest. 

The line-up on this section will bear close scrutiny. 
For it is here that the stand-patter may be compelled 
to join hands with the insurgent. And then comes the 
momentous question: If the long and short haul provi- 
sion is defeated, will the inter-mountain senators dare 
vote for the bill as a whole while it still continues what 
their constituents consider an unjust rate-basis? And 
again, if the long and short haul amendment wins, will 
the senators from those states which now enjoy the 
benefits of its present operation dare to vote for a bill 
that will in the eyes of their constituents mean a seri- 
ous disturbance of their commercial status? 

Watch the Senate vote on the long and short haul 
clause. 


State Court Lacks Jurisdiction 





Charleston, W. Va., May 13.—Declaring that a state 
court of equity had no jurisdiction to enjoin a railroad 
company engaged in interstate commerce from filing an 
interstate rate schedule with the Interstate Commerce 
Commission on the ground that the rates as named 
therein were unfair and discriminatory, the state Su- 
preme Court of Appeals has dismissed the case of the 
Thacker Coal & Coke company vs. the Norfolk & West- 
ern railway in which plaintiff sought an injunction to 
prevent the carrier from filing tariffs increasing its coal 
rates from Mingo county to the lake ports with the 
Commission. 

This was one of the several suits started over a 
year ago in the state and federal courts to restrain the 
carriers from increasing their rates. Judge Wilkinson 
of the Circuit court at Williamson issued an order re- 
straining the advance from the Thacker field, temporary 
injunctions were issued by United States Judges Goff, 
Dayton and Keller, restraining advances from other West 
Virginia coal-producing districts to the lake ports. The 
suits in the federal courts, however, fell for want of 
jurisdiction of the court over the subject matter. In 
dismissing the Mingo county case, the state Supreme 
Court of Appeals follows the precedent laid down by the 
federal courts in the same cases. The decision main- 
tains the exclusive right of the Interstate Commerce 
Commission to exercise primary jurisdiction over the 
question of the reasonableness of a rate applying on 
interstate transportation and until it has had opportunity 
to exert its powers in this direction the courts of equity 
cannot interfere. 
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SOUTHWESTERN BASING RATES 


Traffic Men, Railway and Industrial, Discuss Efforts 
of Shippers of Southwest to Change System 
of Rate Construction 





Attention of traffic men focused last month on the 
Kansas City hearing of the complaint of the Southwest- 
era Shippers’ Traffic association against the road’s lines 
serving that territory. This is one of the so-called “big 
cases” now before the Interstate Commerce Commission 
and the shipping public will await with interest the de- 
cision of the Commission on the question of overturning 
long-established methods of rate-making into southwest- 
ern territory and the plea for the construction of rates 
on the basis of the New York-Galveston water rates, 
rather than the seaboard-to-river system now prevailing. 

Regardless of any difference in conclusions among 
those now considering the situation there seems to be 
evident a desire on the part of all concerned to be fair 
and to exhibit no ill-feeling in the matter. Below we 
present three opinions on the plea of the Southwestern 
Shippers’ case, the first that of a railway official of one 
of the interested lines; the second that of H. G. Wilson, 
commissioner of the Kansas City transportation bureau, 
and lastly that of the vice-president of the complainant 
association, J. H. Johnston. 

Responding to certain specific questions as to the 
principles involved and the possible effect of having the 
present rate system destroyed, the railroad authority 
says: 

“Answering your first inquiry, we, of course, give 
the members of the Southwestern Shippers’ association 
credit for asking nothing, in their judgment, but a rea- 
sonable adjustment; at the same time we consider,” from 
our viewpoint, that the adjustments which they request 
are not proper. If it were otherwise, this company, and 
the other lines also, I fancy, would have made a suitable 
endeavor to have settled the matter without letting it go 
to arbitration of the Interstate Commerce Commission. 
The people of Wichita see in effect a considerably low- 
er plane of freight rates from seaboard territory to 
Kansas City than to their city, and likewise the people 
of Oklahoma City see considerably lower freight rates 
from seaboard territory to Kansas City and Fort Smith 
than to their city. It is not unnatural for them to be- 
lieve that the rates to these destinations should be 
brought nearer together; although the carriers feel that 
a thorough and unprejudiced analysis of the whole situa- 
tion discloses altogether dissimilar conditions which 
fully justify the present rate differences. 

“You ask whether the members of the Southwestern 
Shippers’ Traffic association are, at the present time, 
seriously handicapped in their development because of 
the rate adjustment. Strange as it may appear to you, 
the only two -southwestern communities of destination 
with whom we know we are dealing are Oklahoma City 
and Wichita. With respect to those two towns, we 
would answer your question in the negative. Testimony 
showed that the bank clearances at both towns last 
year showed a greater proportion of increase than any 
other cities in the country, with one exception. Okla- 
homa City, within the last five years, has about tredled 
its population. 

“The petition in these cases sets forth that the as- 
sociation has as members the various freight and traffic 
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bureaus and commercial organizations in more than 200 
towns and cities in the states of Kansas, Colorado, Okla- 


homa and Texas. The carriers, during the trial, en- 
deavored to find out the names of these 200 towns, but 
the Commission did not think it necessary that the in- 
formation be supplied, and the only destination cities 
which were represented by freight or traffic bureaus or 
commercial organizations were the two referred to. As 
a matter of fact the Denver Chamber of Commerce 
filed an intervening petition asking that the present 
rates be not disturbed. 

“With respect to your inquiry reading: 

Will the changes desired by the association seriously affect 
the revenues of the roads, or will they simply equalize con- 
ditions by transferring traffic now being handled over one end 
of the rails to the other half of the roads? 

“The complaint is broad, covering every kind of 
traffic which moves from seaboard territory. The cost 
of handling segregated traffc is, of course, a somewhat 
uncertain quantity, but in my opinion, in their defense, 
the carriers showed that, to say the least, the traffic from 
seaboard territory via ocean and rail routes to points in 
Oklahoma and Kansas is not more remunerative to them 
than that from the interior. Such being the case, if, 
as resulting from a general reduction in the rates from 
seaboard territory, the proportion of the total traffic 
shipped from that territory should increase, accom- 
panied, of course, by a corresponding decrease in the 
proportion contributed by the interior, it would follow 
that the traffic as a whole would be more poorly re- 
munerated. Looking at the matter in this light, we 
should say that if the Commission orders a general re- 
duction from seaboard and if that reduction is not fol- 
lowed by a similar general reduction from the interior, 
it will seriously affect the revenue of the roads. If a 
general reduction from the seaboard, instructed by the 
Commission, should be followed by a general reduction 
from the interior, there will be little or no increase in 
the whole volume of traffic and the adverse effect upon 
the earnings of the carriers is, of course, obvious. 

“Your further inquiry: 


Are Chicago, St. Louis, Kansas City and St. Joseph oppos- 
ing something that must ultimately come from western de- 
velopment, or is the fundamental principle underlying their 


opposition correct? 


“This is really answered by that made to your first 
inquiry, saying that we consider the present adjustment 
fair and equitable. We occupy this view, predicated 
both upon the standpoint of the volume of the rates and 
their relativity. 

“One thing is certain: It has been pretty well dem- 
onstrated in the Texas case, as well as in the Southwest- 
erm Shippers’ Traffic association cases, that the south- 
western carriers are disclosing very meager net results 
from operating their properties. This also goes a long 
way toward showing that the general southwestern rate 
fabric, considering density of tonnage and all other cir- 
cumstances, is not too high. On the other hand, it 
points to the conclusion that the carriers are in no con- 
dition to withstand a general reduction therein.” 

Wilson Sees Danger in Suit. 

H. G. Wilson expressed himself on the case as fol- 
lows: 

“With respect to the complaint of the Southwestern 
Shippers’ Traffic association I have no hesitancy in say- 


ing that, in my judgment, these people have considerable 
merit in their complaint so far as the rates from Gal- 
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veston, northbound, are concerned, because of the fact 
that I believe that these rates are high, but, of course, 
they are no higher than the rates in the reverse direc- 
tion from Kansas City, as well as from-the complaining 
southwestern communities. 

“The underlying purpose in their complaint in this 
respect is that they are of the opinion that their prox- 
imity to navigable waters, that is, the Atlantic ocean 
and gulf, should entitle them to any advantages in the 
way of cheaper or more economical transportation cost 
via that route, but that by reason of the high rates from 
Galveston they are prevented from securing this advan- 
tage, and the maintenance of these high rates tends to 
prevent independent steamship companies from operat- 
ing to and from Galveston, but that if the rates were 
reduced to a reasonable basis, independent lines would 
operate, enabling these southwestern communities to 
reap the benefit. 

“The other contention of the complainants, that the 
rates from seaboard territory to the southwestern com- 
munities are too high and are made on an improper 
basis, is not, in my judgment, well founded, and without 
saying anything as to the reasonableness of the rate 
itself, I will merely state that, in my judgment, these 
rates are properly made, and that there is no merit in 
the contention of complainants that these rates should 
be made by use of a long sea mileage from New York 
to Galveston, and the comparative short rail haul from 
Galveston northward, but that the proper way to make 
these or any other rates is along the line of least resist- 
ance, and that is as indicated by mileage (ignoring the 
all-rail hauls), via the lakes via Chicago. 

“As to the results, commercially, should the applica- 
tion of the Southwestern Shippers’ Traffic association be 
granted, I have no hesitancy in saying that to grant 
complainants’ prayer without a corresponding readjust- 
ment of rates to and from other communities would be 
disastrous to the commercial interests of the Missouri 
river cities, Chicago, St, Louis and the jobbing and manu- 
facturing centers located in the Central Freight associa- 
tion, so far as trade relations with Oklahoma, Kansas 
and Colorado points are concerned, and the Missouri 
river communities would be the greatest sufferers, and 
it is questionable whether or not there would be a cor- 
responding benefit to the population of the southwestern 
communities, although there is no doubt that the jobbers 
within that territory would materially benefit, but that 
benefit would have to be compared with the great mass 
of people who would be thrown out of employment and 
the loss to the financial interests of the many other com- 
munities adversely affected. 

“The complainants in these cases placed great reli- 
ance on the empty car movement northbound from Gal- 
veston, but I am free to say that I believe this evidence 
was fully and clearly offset by the carriers in the show- 
ing they made, that while there was an apparent empty 
ear movement from Galveston, that empty movement was 
only for a very short distance, as these cars were placed 
for lumber loading in the great yellow pine producing 
territory of that district, and that if these cars were 
not hauled empty from Galveston to supply this lumber 
loading, it would be necessary for the carriers to bring 
cars from great distances in the north and east to sup- 
ply the lumber loading. 

“Because of the fact that the rates in the southwest 
are high, and, in my judgment, are unreasonably high, 
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in the opinion of the Commission I look for an award 
making some reduction in the rates from Galveston, but 
question very much whether or not the rates between 
seaboard and southwestern communities will be inter- 
fered with.” 


Johnston Speaks for Oklahoma. 


That the southwest may not be lacking in represen- 
tation, we quote the following from the testimony of 
J. H. Johnston, vice-president of the Southwestern Ship- 
pers’ Traffic association: 

Mr. Johnston: “I want to say also that the panic was 
a blessing to Oklahoma and I believe to all these western 
communities, particularly to Oklahoma, as at the time of 
the panic Oklahoma was admitted to the Union as a state. 
With the closing down of factories in the east, and the 
consequent depression, and the business of the retail 
merchants being made very dull by reason of the idle 
men not being able to pay their bills, they immediately 
cast about, looking for a new location, and nothing was 
more natural than that they should turn to a _ state 
which was then being admitted to the Union, and which 
a number of eastern people thought was not quite set- 
tled, and that there must be good opportunities in that 
state. They came there and brought with them their 
money and belongings, and since then they have been 
able to make a very fair showing, and they have induced 
their friends back east, who can only get three to four 
per cent for their savings in the older and more set- 
tled states, to send their money to Oklahoma for in- 
vestment through these friends, and that money has cut 
quite a- figure in the upbuilding of Oklahoma City and 
of the state at large.” 

Mr. Helm: “And in the showing of the bank clear- 
ings?” 

Mr, Johnston: “And in the showing of the bank 
clearings.” (Testimony, pages 164-165.) 

Mr. Helm: “Do you desire, in addition to what you 
have said, before I conclude my questions, to make any 
additional statements of any matter which has not been 
referred to by you? If so, do so.” 

Mr. Johnston: “I can only say this, that during my 
time as an official of the Santa Fe, while I was in com- 
plete harmony with the head officials located in Chicago, 
I repeatedly, time and again, pointed out to them the— 
to me—absurd condition of allowing cars to move north 
empty, whereas they could be filled by readjustment of 
the rates to this southwestern country. I can speak 
without any betrayal of confidence in this. Their an- 
swer was, ‘We cannot afford to do that on account of 
the hostile attitude which might be assumed by other 
communities which we serve, like Kansas City and Chi- 
cago.’ ” 

Mr. Helm: “Then it has been your observation that 
the attitude of certain commercial cities like Chicago and 
Kansas City, has served to keep up the rates from Gal- 
veston and other gulf ports to interior points?” 

Mr. Johnston: “No doubt of it.” (Testimony, pages 
165-166.) 


MISSOURI RIVER CITIES TO FIGHT RATES. 


Kansas City, Mo., May 13.—It is announced that a 
conference between representatives of the freight bu- 
reaus of this city, Omaha and St. Joseph will be held 
at Omaha next Thursday to consider plans for opposing 
the recent increases in western freight rates. 
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COMMERCE BOARD STEPS IN 


Interstate Commission to Act as Arbiter in Import 
Rate War on Appeal of Lines and Cities Interested 





Washington, D. C., May 13.—Apparently despairing 
of reaching a satisfactory agreement among themselves, 
traffic qxecutives of the Trunk Line association and rep- 
resentatives of the trade organizations of the seaboard 
cities that have been threshing over the import rate 
situation for over a year have appealed to the Interstate 
Commerce Commission to act as arbiter and the Com- 
mission has accepted. 

The decision to go to the Commission was reached 
at a joint meeting last Friday; Tuesday a conference 
was held with the Commission. As a first result an 
agreement has been entered into by which the import 
rates from Philadelphia and Baltimore are to be on a 
parity until the differential is decided. This action is 
said to have averted the precipitation of further strife, 
as it was the understanding previous to the appeal to 
the Commission that the Philadelphia lines would assume 
the aggressive and slash rates to the Pennsylvania port 
until the differential under Boston in effect prior to the 
inauguration of the struggle in January, 1909, again pre- 
vailed. 


. > 7 . es a 
Hits Limited Liability 

Dublin, Ind., May 13.—Limitation of a carrier’s lia- 
bility on shipments moving under joint rates and 
through bill of lading to damages and losses occurring 
on the line of the carrier in possession of the property 
received a setback in the decision of the state Supreme 
court in the case of the Pittsburg, Cincinnati, Chicago & 
St. Louis Railway company vs. Mitchell. The court, in 
its opinion, upheld the principle of the Carmack amend- 
ment to the interstate commerce act, by which liability 
is thrown on the initial carrier. 

It appears that Mitchell shipped a carload of apples 
from Dunreith, a point on the Panhandle in this state, 
to Smyrna, Fla., for which carrier issued a bill of lad- 
ing containing a clause limiting its liability for loss and 
damages to those occurring on its own lines. Through 
delays en route, the value of the shipment is alleged to 
have so deteriorated that the consignment, upon arrival, 
was found to be worthless. The consignor brought suit 
for damages against the Panhandle, and the railroad set 
up its limited liability clause as a release from action 
and also pleaded that the suitor could not demand the 
benefit of the interstate commerce act in the state court 
and that the state court was without jurisdiction in the 
case. 

In delivering the opinion, Judge Meyers held that a 
state court was authorized to grant a citizen all his 
rights, even though a federal statute was incidentally in- 
volved in the determination thereof, and that it was 
only when the federal law was the foundation of the 
action that exclusive jurisdiction would lie with the fed- 
eral courts. The court held further that the railroad 
could not claim exemption from suit because of the 
clause in its bill of lading; that where the shipper is 
without opportunity of having his goods transported un- 
der the common-law liability of the carriers, the railroad 
cannot impose a limited liability upon the shipper as 
his only chance of shipping. 
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LEADING COMMERCIAL AND 
TRAFFIC ORGANIZATIONS 


The National Sere ome League. 
ws he —_ this a is 
interchange ideas “lashed tani 
edie to co-operate with the Inter- 
state Commerce Commission, state ratl- 
road commissions and transportation 

companies in promoting and sec 
better understanding = the public an 

the state and national governments et 
the needs of the traffic world; to secure 
proper legislation where deemed neces- 
sary, and the modification of present 
laws where considered harmful to the 
free interchange of commerce; with the 
view to advance fair dealing and to 
promote, conserve and protect the com- 
mercial and transportation interests. 
Membership—Those eligible as members 
are traffic directors, managers, com- 
missioners or other officials in charge 
= traffic of industrial or commercial 

rganizations and traffic officers of re 
soammaptive shipping concerns in 
United States. 
Officers 


J. C. Lincoln, President 
Comm’r Merchants’ Exchange Traffic 
Bureau, St. Louis, Mo. 
W. M. Hopkins, Vice-President 
a. i aes Board of Trade, 
hicago, 


W. B. Cooke, Secretary-Treasurer 
T. M. Automatic Bilectric Co., Chi- 


cago, 
Executive Committee 
HH. tt ee 


rman 

Chgo. "Assn. of Com., Chi o, Til. 

F. 7% "'iontgomery, Vice-Chairman 

Mgr. Traffic Dept. International Har- 
‘g~ Co., Chicago, Ill 




























































0. F. B Chicago, Tl. 
T. Mt Crane C Co. 

J. M. "Bellville Pittsburg, Pa. 

vor “Bent aaa Plate = Co. m 

= cago, Ill. 

F. T tishinots Steel Co. 

L. B. Boewel f uincy, Il 
Comm’r Quincy Freight Bureau. 

W. D. Huribut, Chicago, Ml. 


T. M. Wisconsin Pulp & ™ r Co. 
Cc. A. Jennings, =e 
— Dept. auainien ‘otton 
o. 


H. G. Wilson, Kansas City, Mo. 
Comm’r Trans. Bureau of Com’! Club. 


E. J. McVann maha, Neb. 
7 Com’ ‘Club Traffic Bureau. 
J. Keavy, Indianapolis, Ind. 


Comm’r Indianapolis Freight Bureau. 
W. P. Trickett, Minneapolis, — 
Ex. Mer. Minneapolis Traffic Ass 


ILLINOIS. 
Lake County Manufacturers’ Association, 
B. P. Sedgwick, Pres., Waukegan. 
National Association of Agricultural Im- 
lement and Vehicle anufacturers, 
. J. Evans, Sec., Chicago. 


MINNESOTA, 
Northern Pine Manufacturers’ Associa- 
tion, J. E. Rhodes, Sec., Minneapolis. 


MISSOURI. 
Business Men’s League, P. W. Coyle, 
a 614 Bank of Commerce Bldg., 


ounatedal Club, F. W. Maxwell, Comm’r, 
St. Joseph. 

Kansas City Transportation Bureau of the 
Commercial Club, H. G. Wilson, Trans. 
Comm’r, 105-6-7 Board of Trade Bidg., 
Kansas City. 


NEW YORK. 

Albany Chamber of Commerce, Wm. B. 
Jones, Sec., 95 State St., Albany. 

National Wholesale Grocers’ Association, 
A. H. Beckman, Sec., 6 Harrison St., 
New York. 

Syracuse Chamber of Commerce, H. C. 
Clark, Sec., Syracuse. 


OHIO. 
Cleveland Chamber of Commerce, Munson 
A. Havens, Sec., Cleveland. 


WASHINGTON, 
Pacite Coast Lumber Manufacturers’ As- 
sociation, Victor Q aoa Sec., 603 
Lumber Exchange 


WISCONSIN. 

.o-y 4 . yy 46 ‘Unt rait 
ec nive 

Bidg., Milwaukee.” Y 
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COMPLAINTS BEFORE COMMISSION 


Digest of Petitions Lodged with Interstate Commerce Board During 


Past Week 





Baechtel, Edward McDowell, of Hag- 


erstown, Md., vs. Norf. & West. 
(3268). 

Complainant alleges that on the 
morning of March 13, 1910, he 
purchased two round-trip tickets 
from Hagerstown, Md., to Antie- 
tam, Md., for which he paid the 
sum of 50c for each ticket. The 
aforementioned tickets were ten- 
dered to the conductor, as was also 
the cash fare from Antietam, Md., 
to Shepherdstown, W. Va., a dis- 
tance of three miles or less, for 
which transportation, prior to Nov. 
1, the rate was 10c. Effective Nov. 
1 the Norf. & West. R. R. arbi- 
trarily fixed a cash fare rate of 
25c from and to above points. Com- 
plainant contends that for amount 
of service performed a rate of 25c 
is excessive, unreasonable and un- 
just, and prays that after due hear- 
ing and investigation defendants 
be made to cease and desist from 
charging 25c, and put in force and 
apply as maxima such other rate 
as the Commission may deem rea- 
sonable and just. 


Beekman Lumber Co., The, of Kan- 


sas City, Mo., vs. Miss. Cent., M. 
£0. ht. i € 8. F,:C.'R. 1. & P. 
and N. O. & N. E. (3275). 

Complainant alleges that on 
Aug. 2, 1907, it had shipped from 
Easton, Miss., to Horton, Kan., 
one carload of lumber, weight 839,- 
600 pounds, charges’ collected 
$186.36. Complainant claims that 
there was a notation on bill. of 
lading reading, “cars of Lewsis 
Lumber Co., Hattiesburg, Miss., 
for dressing.” Complainant con- 
tends that the weight charged by 
defendants was excessive, unrea- 
sonable and unjust, and that said 
weight of shipment should not 
have exceeded 44,100 pounds. 

Complainant prays that after 
due hearing and investigation de- 
fendants be made to answer such 
charges, and asks, reparation in 
the sum of $82.18. 

Beekman Lumber Co., by G. H. 
Lowney Seith. 


Brown-Camp Hardware Co. of Des 


Moines, Ia., vs. St. P. & D. M., Il. 
Cent. L. S. & M. S. and C. L. & 
Sou. (3269). 

Complainant alleges that on 
March 27, 1909, it received at Des 
Moines, Ia., one carload of agricul- 
tural implements, from Ashtabula, 
O., charges collected $162.18, 
weight 31,800 lbs., based on rate 
of 5lc per 100 Ibs. 

Complainant contends that rate 
charged by defendants was unrea- 
sonable, excessive and unjust, and 
that a just and reasonable rate 
should not exceed 47c per 100 Ibs. 
Complainant prays that after due 





hearing and investigation defend- 
ants be made to cease and desist 
from charging such rates, and put 
in force a rate not to exceed 47c 
per 100 lbs., and asks reparation 
in the sum of $12.72. 

G. M. Stephens, attorney for 
complainant, 1210 Security Bldg., 
Chicago, Il. 


Fuller & Johnson Mfg. Co. of Madi- 


son, Wis., vs. C. H. & D, CL & 
L. and C. & N. W. (3266). 

Complainant alleges that on May 
5, 1909, it received at Madison, 
Wis., from Carthage, O., four top 
buggies, weight 2,000 Ibs., based on 
rate of $1.728, and one open buggy 
and one spring wagon, weight 1,100 
Ibs., based on rate of $1.65 per 
100 Ibs. Complainant claims rates 
charged by defendants were unrea- 
sonable, excessive and unjust, and 
that a just rate for said transporta- 
tion should not exceed $1.3775 and 
$1.0775, respectively. Complainant 
alleges it is put to a great disad- 
vantage in marketing its goods, 
and prays that after due hearing 
and investigation defendants be 
made to cease and desist from 
charging such high rates, and asks 
reparation in the sum of $6.99, 
with interest from the 15th of 
May, 1909. 

G. M. Stephens, attorney for 
complainant, 1210 Security Bldzg., 
Chicago, fl. 


Holmes & Co., W. H., of Goldfield, 


Nev., vs. O. S. L., San P. Los A. 
& S. L., and Las Vegas & Tono- 
pah. (3274). 

Complainant alleges that it had 
three carload shipments of hay 
shipped from Ogden, Utah, to 
Goldfield, Nev., and claims that 
rate charged by defendants is 72c 
per 100 pounds, but that later on 
an additional charge was paid 
which made the rate 95c per 100 
pounds, which complainant claims 
is unreasonable and unjust. Com- 
painant prays that after due hear- 
ing and investigation defendants 
be made to answer such charges 
and asks reparation in the sum 
of $170.99. 

J. D. Humphreys, Pres. 


Mahaffey Co., The, of Chicago, IIl., 


vs. Nor. Pac., C. B. & Q., C. R. I 
& P., tll. Cent. and St. L. I. M. & 
S. (3270). 

Complainant alleges that on 
Dec. 16, 1907, it made one carload 
shipment of potatoes from North 
Branch, Minn., to Cotter, Ark., 
weighing 30,000 Ibs., on which 
charges were exacted on a weight 
of 38,300 lbs., based on rate of 
46c, charges collected $175.84. Com- 
plainant alleges that on or about 
Feb. 24, 1909, it made one carload 
shipment of potatoes from North 
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Branch, Minn., to Cotter, Ark., 
weight 30,000 Ibs., charges collect- 
ed $153, based on rate of 51c, Com- 
plainant does not know why there 
were charges exacted on a weight 
of 38,300 Ibs., instead of 30,000 
lbs., actual weight. Complainant 
claims rate of 5lec was unreason- 
able and unjust and prays that 
after due hearing and investiga- 
tion defendants be made to cease 
and desist from charging such 
rates, and asks reparation in the 
sum of $52.84. 
Samuel Mahaffey, treasurer. 


Manitou Mineral Springs Co., The, 


of Manitou, Colo., vs. D. & R. G. 
and Sou. Pac. (3272). 

Complainant alleges that on 
Jan. 13, it shipped from Manitou, 
Colo., to Reno, Nev., one carload 
of mineral water, weighing 30,- 
893 pounds, rate $1.285, charges 
collected $396.97. Complainant al- 
leges that upon the arrival of 
goods at destination defendants 
refused to deliver same unless it 
would pay the charges based on 
a rate of $1.90 per 100 pounds, 
which made charges $586.97, 
which were paid. Complainant 
contends that rate charged by de- 
fendants were excessive, wunrea- 
sonable and unjust, and prays that 
after due hearing and investiga- 
tion defendants be made to an- 
swer such charges and asks rep- 
aration in the sum of $190, with 
interest at the rate of 8 per cent 
per annum, from Jan. 28, 1909. 

F. Green, Gen. Mer. 


Paducah Cooperage Co. of Paducah, 


Ky., vs. N. C. & St. L. (3276). 

Complainant alleges that the 
rates charged by defendants on 
stave and heading bolts are un- 
reasonable and unjust; that the 
said pieces of timber are prin- 
cipally of oak, and that from Jan. 
1, 1909, to Dec. 17, 1909, the 
defendant hauled and delivered 93 
ears, from stations on its line to 
Paducah, Ky. Complainant prays 
that after due hearing and investi- 
gation defendants be made to 


cease and desist from charging 
such rates, and that the Commis- 
sion issue an order compelling de- 
fendants to put in force more 
reasonable and just rates. 

Flexner, Campbell & Gordon, At- 
torneys for complainant, Louis- 
ville, Ky. 


Red Wing Sewer Pipe Co. of Red 


Wing, Minn., vs. Mo. Pac., C. B. & 
Q., Nor. Pac. and Wabash and 
other roads (3267). 

Complainant alleges that on cer- 
tain dates it shipped from St. 
Louis, Mo., to Virginia, Minn., sev- 
eral shipments of sewer pipe, upon 
which defendants have collected 
certain sums of money, based on 
excessive, unreasonable and unjust 
rates. Complainant contends that 
for the transportation of sewer 
pipe, from St. Louis, Mo., to Vir- 
ginia, Minn., a just and reasonable 
rate should not exceed 21.3c, mini- 
mum 24,000 Ibs. Complainant prays 
that after due hearing and inves- 
tigation defendants be made to 
cease and desist from charging 
such unreasonable, excessive and 
unjust rates, and asks reparation 
in the sum of $67.45, with interest 
from the 17th day of August, 1909, 
and $59.40, with interest from the 
3lst day of August, 1909. 

G. M. Stephen, attorney for com- 
plainant, 1210 Security Bldg., Chi- 
cago, lil. 


Wilsey & Shaffer Mfg. Co. of Vicks- 


burg, Miss., vs. Vicks. S. & P. 
(3273). 

Complainant alleges that the 
rate of 7c charged by defendant 
for the transportation of logs 
from Holly Ridge to Vicksburg 
is unreasonable, unjust and with- 
out. warrant. Complainant con- 
tends that the Yazoo & M. V. 
hauls logs for a distance of fifty 
miles, at a rate of 4c per 100 
pounds, and that the distance 
from Holly Ridge to Vicksburg is 
not over fifty miles. Petitioner 
claims that the defendant ac- 
cording to its local tariff 557-B, 
has a rate of 5%c per 100 pounds, 
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for hauling logs from points in 
Louisiana for a distance of fifty 
miles to Delta Point, which is 
just on the opposite bank from 
Vicksburg, and that it is just as 
easy for defendants to deliver 
logs at Vicksburg as it is at 
Delta Point. 

Complainant prays that after 
due hearing and investigation de- 
fendant be made to answer such 
charges, and cease and desist 
from charging such rates, and to 
put in force more reasonable and 
just rates. 

Reparation is asked in the sum 
of $499.11. 

A. F. Shaffer, Sec. 


Wright Wire Co., Morgan Spring Co. 


and Spencer Wire Co. of Palmer 
and Worcester, Mass., vs. P. & L. 
E. L. S. & M. S., N. Y. Cc. & H. 
R. et al, (3265). 

Complainants allege that from 
Dec. 15, 1907, to the present time 
they had shipped from Struthers, 
O., to Worcester and Palmer, 
Mass., various shipments of iron 
and steel wire rods, based on rate 
of $3.40 per gross ton. Complain- 
ants contend that the rates from 
Pittsburg and Monessen, Pa., are 
$3 per gross ton, and that the dis- 
tance from these points is a 94- 
mile longer haul than Struthers, 
O., and that eastbound shipments 
pass through Struthers. Complain- 
ants claim that defendants are sub- 
jecting them and their traffic to 
unjust discrimination, undue preju- 
dice and disadvantage, and giving 
to said other shipping points and 
parties interested in shipments 
therefrom undue preference and 
advantage. Complainants pray that 
after due hearing and investiga- 
tion defendants be made to answer 
such charges and put in force a 
more reasonable and just rate, and 
asks reparation in the following 
sums: Wright Wire Co., $4,194.03; 
Morgan Spring Co., $1,713.66; Spen- 
cer Wire Co., $365.36. 

Geo. M. Wright, Chas. F. Mor- 
gan, H. W. Goddard. 








Criticizes Arkansas Prosecutor 


Fort Smith, Ark., May 13.—Criticism of the activity 
of the state prosecutor in pushing a penalty suit case 
against the railroad is contained in the decision handed 
down by United States District Judge Rogers in the suit 
of the Frisco against the state railroad commission. 

The carrier prayed for the issuance of a temporary 
injunction to stay the collection of a $3,000 fine imposed 
upon it in Washington county for an alleged violation of 
the commission’s shipping regulations. 
the shipment forming the basis of the action was made 
from Fayetteville to a point in the southeastern part of 
the state, and it was charged that the carrier had hauled 
the goods through a part of the state of Oklahoma in 
order to render the transportation charges as great as 


possible. 
The court said: 


“First, no statute has been called which authorized 
the railroad cemmission to enact rule 44, to wit: ‘In case 


the lowest rate.’ 


It appears that 


of failure on the part of the shipper to leave routing 
instructions, it shall be the duty of the railroad receiv- 
ing the shipment to forward it via the route that makes 


“Second, in the absence of such a statute the com- 
mission is without power to adopt that rule, 

“Third, if, therefore, the statute authorized the adop- 
tion of that rule, it could have no application to inter- 
state commerce, but would be confined in its adoption 
to intrastate commerce. 

“Fourth, the attempt of a state officer to enforce an 
unconstitutional statute or a proceeding without authority 
which does not affect the state in its sovereign or gov- 
ernmental capacity is an illegal act and the officer is 
stripped of his official character and is subject in his 
person to the consequences of his official conduct. The 


state has no power to impart to its officers immunity 
from responsibility to the supreme authority of the 


United States.” 


. 


The injunction was granted. 
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NEWSPAPER COMMENT 


On Railway and Other Questions of National and Local Interest. 





With the return of the boosters from the trade ex- 
cursion last week work has been renewed in behalf of 
the Commerce club. All who participated in the trade 
tour have entered the campaign with enthusiasm because 
of the demonstration during that trip of what united 
action can accomplish. 


These present efforts are in line with work in othef 
cities whose achievements are world-famed. In Chicago, 
where the rule once approximated “everybody for him- 
self and the devil take the hindmost,” there is found 
today a Booster’s club of 4,000 members. At a banquet 
held recently to celebrate the attainment of this mem- 
bership there was evident a new spirit of co-operation, 
as one speaker put it, “theoretical in many ways but 
growing more practical.” The prevailing sentiment was 
“the good of the many is the good of the individual.” 
This sentiment, which a few years ago would have been 
regarded as pretty, is to-day looked upon as a matter of 
business. 


The results secured through organization, such as is 
proposed in the Commerce club, are convincing skeptics 
in other places that it is business. As individuals we 
are not responsible, in the sense of having caused them, 
for the waste spots in society. We are not responsible 
for the deserts of the west that have already been irri- 
gated or those which we are now preparing to bring 
under cultivation. But the results attained in thus in- 
creasing the productiveness of the country have justified 
the efforts responsible for these ends. 

It is such organizations that increase the capacities 
of individuals and cities. In this they are worthy, not 
only as a means to an end, but as the end itself—Pueblo 
(Colo.) Chieftain. 

a * 2 

Not the least significant feature of the increases in 
wages which have been made or are about to be made 
by the railroads of the nation, and which will aggregate 
more than $100,000,000 a year, is the fact that all of 
them have been brought about without a strike of any 
serious proportions, This speaks well for the disposition 
of the railroad companies to do justice to their employes, 
and equally well for the employes themselves, who have 
not been unreasonable in their demands.—Topeka (Kan.) 
Journal. 

= a u 

The republican senators in Washington have agreed 
to put through a railroad bill and other legislation prom- 
ised in the party platform. President Taft will use his 
influence and they believe they now have a clear ma- 
jority, without a democrat or insurgent vote. When the 
republican party has a hill to climb it can be depended 
on to do the climbing. That is why a majority of the 
people vote the republican ticket—Hutchinson (Kan.y 
News. 

Bd cd co 


It was hinted at the hearing in the citrus fruit cases 


here also, that probably one or two more witnesses would 
be called at the hearing in Washington. The railroads de- 






sire that they be examined by the Interstate Commerce 
Commission while it is sitting en banc. 

The case has aroused nation-wide interest, and in- 
volves several difficult problems. The question as to 
whether the fruit shippers have a right to pre-cool and 
pre-ice their own cars, and whether the railroads have a 
right arbitrarily to impose a charge of $30 a car, even 
where the pre-cooling and pre-icing is done by the 
shippers, will be decided by the commerce commission at 
the hearing in Washington. From the showing made by 
the shippers at the hearing in Los Angeles, it is pre- 
dicted that the shippers will win in this contention, 
and that the arbitrary charge will be removed. 

Another problem involved, and one which is deemed 
vitally important to the lemon industry, is as to the 
right of the railroads to raise the rate on lemons, which 
was done by the railroads despite the fact it was proved 
they had agreed not to do so if the industry was de- 
veloped to a certain magnitude, as has been done. The 
roads raised this rate, however, and have been enjoined, 
but the shippers still pay the higher rate and will not 
get their money back unless they win their present con- 
tention, when the former rates will be resumed.— Los 
Angeles Correspondence, Redlands (Cal.) Daily Facts. 

= * cd 

Port Arthur, Texas, May 7.—The Kansas City South- 
ern will install a new fire-fighting system at the docks, 
to cost $95,000 exclusive of the power equipment. The 
money is now available, the plans are in blue print, and 
the work will start in the immediate future and be fin- 
ished by the time the new cotton movement for 1910 
begins. 

The new system provides for an auxiliary supply of 
55,000 barrels of water, with a 95-foot head. By this is 
meant that a steel tank in all ways similar to the large 
oil tanks one is familiar with will be mounted at an ele- 
vation of ninety-six feet above the ground. This will b« 
an emergency supply and will be used in case of a 
breakdown of motive power for the pumps. The pumps 
will draw their supply direct from the basin, and the 
elevated tank is provided to meet the unexpected, which 
so often happens. At this time it has not been decided 
whether the company will put in a steam power plant 
or whether power will be secured from the local light 
and power plant. Negotiations for this latter are now 
in process.—Beaumont (Tex.) Enterprise. 

+ oe * 

If the visit of President E, P. Ripley of the Santa F« 
to the Pacific coast has resulted in nothing else, it has 
given some cause for a hope of betterment of freight 
rate conditions to the interior cities, and it has caused 
Los Angeles tosit up and howl dolefully, for Los Angeles 
fears that its monopoly of the jobbing business of south- 
ern California is about to be shattered by a bill now 
pending in congress. In an interview with a representa- 
tive of a Los Angeles paper, President Ripley was quoted 
as saying that if the bill now before congress passes 
it will do away with terminal rates, which ‘means 
for instance, that San Bernardino will pay its freigh' 
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from the east on a strictly mileage basis, and that Los 
Angeles will pay for 60 miles additional haul when 
shipping from the same eastern point. He is also quoted 
as saying that there will be a general advance in the 
freight rates to the Pacific coast, both of which possibili- 
ties have caused Los Angeles to go into deep mourning. 

“Railroad freight rates,” said Mr. Ripley, “are not of 
nearly as much importance as believed by the average 
citizen. If these rates were raised 25 per cent the ulti- 
mate consumer wouldn’t know if the so-called experts 
hired by the cities to find fault with the railroads and 
the newspapers would keep still. 

“Every city seeks to build itself up commercially at 
the expense of every other city. And every city has an 
idea that its destiny is that of a great metropolis if it 
were not for fancied discriminations made by the rail- 
roads in favor of other cities. The city, through its 
commercial organizations, hires experts to find out why 
it doesn’t expand more in a commercial way, and those 
experts always return an indictment against the railroads. 
It is impossible for the railroads to arrange rates from 
everywhere to everywhere else on the same basis. 

“There will be an increase in freights; not an ad- 
vance on all rates, but an adjustment of rates.” 

“Equivalent to a 15 or 20 per cent advance all along 
the line?” asked the reporter. 

“That’s about it,” replied the head of the Santa Fe 
system. 

“But the Pacific coast is up against a far bigger 
proposition than any advance in freight rates,” con- 
tinued Mr. Ripley. 

“It is not so much the rate, be it low or high, as 
it is the relative adjustment that makes or breaks a com- 
mercial center. If the amendment to the railroad bill 
now pending in congress, prohibiting railroads from 
charging a higher rate to an intermediate point than to 
a farther one, becomes a law, the Pacific coast cities will 
be wiped off the map as jobbing centers. The Pacific 
terminal rates are made under tht authority of the long 
and short haul clause in the present railroad law. The 
so-called insurgents seek to make the rates the same to 
interior points’ as to coast points on a strict mileage 
basis. Formerly the clause contained a proviso which 
saved the situation. The clause prohibited the railroads 
from charging a higher rate to an intermediate point than 
to a farther one “under substantially the same circum- 
stances and condition.” The purpose of this clause was 
to prevent undue favoritism to any special shippers or 
localities. The proviso I have named has been construed 
by the courts to allow a lower rate for a longer haul 
where competition demands it. 

“It is on this authority that the Pacific coast ter- 
minal rates are made. The rate from New York to Los 
Angeles, by way of example, is lower than the rate to 
Salt Lake City, in order to meet the water competition 
by way of the Tehuantepec. The effect is to allow Los 
Angeles to do a jobbing business into the interior, be- 
cause of its location by tidewater. Eliminating the words 
quoted would make it impossible for the railroads to 
make Pacific coast terminal rates, and the jobbing busi- 
ness of the Pacific coast cities would be reduced to 
practically nothing. It would spell destruction of the 
jobbing business of the Pacific coast. 

The railroads would have to reduce rates to the in- 
terior to the ievel of the rates of the coast, or advance 
the rates to the coast equal to the rates of the interior. 
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Hither way the relative adjustment would be destroyed 
and the Pacific coast would lose its jobbing business. 
The special condition that, under the present law, makes 
the lower rate to the Pacific coast possible is, as I have 
said, water competition. The proposed amendment de- 
stroys the right to make these rates.” 

There is, of course, no cause for rejoicing at the an- 
nouncement of an advance in freight rates, but the in- 
terior cities at least have the consolation of knowing that 
whatever the rate is, they will be on an equal basis 
with the larger cities. Nowhere is it recognized more 
fully than in Los Angeles that the cutting out of the 
terminal rates will be a death blow to the monopoly of 
southern California business that Los Angeles has en- 
joyed so long, and which has allowed that city to build 
up at the expense of the surrounding towns, and that 
once this is done, San Bernardino will be in a position 
to take its rightful place as a real commercial center.— 
San Bernardino (Cal.) Index. 

+ * a 


In the Senate last week, while the railroad bill was 
being discussed and the question of long and short haul 
came up Senator Aldrich insisted that to prohibit the 
charging of more for a short haul than for a long haul 
was not a proper remedy. He said that St. Paul, Denver, 
Kansas City and other western cities had been built up 
by favorable railroad rates, based on this sort of dis- 
crimination, and he wanted to know if the Senate de- 
sired to annihilate them in the interest of unknown 
places. “Unknown places” in this instance include Wich- 
ita, Oklahoma City and every town in the southwest. 

What do you think of that for an argument made by 
the boss of the United States Senate? 

But his is the argument the railroads and the cities 
favored by railroads put up. 

This is rank discrimination against the smaller towns 
in favor of the cities, and if you don’t like it you can 
change matters by moving to the cities or by preventing 
men who represent Aldrichism from going to Congress. 

Is it right that these cities should continue to suck 
the blood of the small towns because of the long and 
short haul discrimination? 

This is one thing which might be considered in the 


discussion of why boys go to the cities——Wichita (Kan.) 
Eagle. 


Craffic World Changes 


H. G. Selby has been appointed commercial agent of 
the Chicago, Milwaukee & St, Paul railway, with head- 
quarters at St. Louis, -Mo., vice J. B. Marshel, assigned 
to other duties. J. H. Skillen has been named to suc- 
ceed Mr. Selby as commercial agent at Buffalo, N. Y., 
while J. C. Wood succeeds Mr. Skillen as general agent 
at Pittsburg, Pa. 

F. D. Donaldson, formerly rate and traffic clerk of 
the Spokane, Portland & Seattle raiiway, has been ap- 
pointed manager of the freight bureau of the Oregon 
and Washington Lumber Manufacturers’ association, vice 
A. B. Wastell, resigned. 

J. A. Smith, Jr., has been appointed division freight 
agent, Charleston traffic division of the Southern railway, 
with headquarters at Charleston, S. C., reporting to R. 
B. Pegram, general agent. H. M. Cobb has been made 
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commercial agent of the company at the same place and 
will report to Mr. Smith. 

R. D. Miller has been appointed commercial agent of 
the Southern railway, with headquarters at Winston- 
Salem, N. C., and will report to G. G. Thompson, division 
freight agent at Greensboro, N. C. 

BE. J. O’Hayer, chief clerk to Warren J. Lynch, pas- 
senger traffic manager of the New York Central lines, 
has been appointed general eastern agent of the same 
system and will have his headquarters in New York, 
N. Y. 

A. B. Schmidt, general agent of the Rock Island 
Lines’ passenger department at Chicago, Ill., has resigned, 
to accept a similar position with the Frisco system. 

McFarland Smith, commercial agent of the Chicago, 
Milwaukee & St. Paul railway at Dallas, Tex., has re- 
signed to accept service with the Southern Pacific com- 
pany at Houston, Tex. Mr. Smith succeeds W. H. Tay- 
lor as general agent of the freight traffic department. 

I. L, Harris, formerly general live stock agent of the 
Missouri Pacific system, has been appointed to a like 
position with the Clover Leaf-Alton lines, with headquar- 
ters at Kansas City, Mo. 

C. M. Day, general agent of the American Express 
company at Denver, Colo., has been promoted to assist- 
ant superintendent of the western division, vice J. A. 
MacCollouch, transferred to Omaha, Neb. 

A. C. Richardson, city passenger agent of the Cana- 
dian Pacific railway at Portland, Ore., has been promoted 
to city ticket agent for the same road at Winnipeg, Man. 

J. C. Andrews, southwestern passenger agent of the 
Southern railway, has retired after over twoscore years’ 
service. He is succeeded at New Orleans, La., by A. J. 
Lee, formerly city passenger agent at Mobile, Ala. 

S. P. Stahl, chief of the claims department of the 
Texas & Pacific railway at Dallas, Tex., has resigned to 
engage in private business and has been succeeded by 
A. A. Martin, claim agent of the Sunset Lines at Hous- 
ton, Tex. R. A. Taylor, traveling accountant, succeeds 
Mr. Martin at Houston. 


Traffic Men Dine McCormick 


Leaders in the railroad and industrial traffic world 
joined together this week in showing their appreciation 
and esteem for Ernest Oliver McCormick, who leaves for 
San Francisco in a few days to assume the duties of 
vice-president of the Southern Pacific lines, in a luncheon 
at the Traffic Club of Chicago and a dinner at the Black- 
stone Hotel. 

Tuesday it was the Traffic club that had him as its 
guest of honor at a luncheon attended by nearly 400 
members and other friends of Mr. McCormick. Presi- 
dent Felton of the Chicago Great Western acted as toast- 
master, and short addresses were made by J. C. Stubbs, 
traffic director of the Harriman lines; W. A. Gardner, 
vice-president of the Northwestern, and F. T. Bentley, 
traffic manager of the Illinois Steel company. 

“This club,” said Mr. Stubbs, “has done more than 
all the other forces put together combined to bring about 
a better understanding between the railroads and the 
shippers.” 

“With the possible exception of the Hepburn law, 
the golden rule is the greatest thing ever invented,” was 


Mr. McCormick’s contribution to the business lore of the 
afternoon. 
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About 100 presidents, vice-presidents and other high 
officials of western lines tendered Mr.. McCormick the 
dinner at the Blackstone Wednesday evening. Here, too, 
tribute was paid to the diplomacy that has made the 
new vice-president famous in railroad circles. 

“Persuasion,” declared Mr. Stubbs, “is the strongest 
force in society to-day. A pleasant smile, an agreeable 
manner, affords a sure start to talent. Adverse legisla- 
tion, which we railroad men now expect, must be met 
by persuasion, not by bristling opposition. No man 
knows and practices this art with better grace than Mr. 
McCormick.” 

Among the Chicago officials of the Harriman lines 
in attendance were Mr. Stubbs, Julius Kruttschnitt, di- 
rector of maintenance and operation, and his assistant, 
W. B. Scott, and H, P. Thrall, mail traffic manager. 


Colorado Coal Cases Contested 


Denver Colo., May 13.—The reasonableness of the 
rates ordered by the state railroad commission in the 
Consumers’ league cases—and, more important still, the 
constitutionality of the statute creating the commission 
and defining its powers—have been put in issue by the 
railroads defendant in these cases and the cause will 
come up before Judge Whitford of the district court a 
week from to-day. 

These cases, mention of which was made in the 
issue of THE TRAFFIC WoRLD for April 16, 1910, involved 
the rates on lump, mine run and slack coal from Louis- 
ville, in the northern district, to Denver and Littleton. 
To Denver the Commission ordered that the rates be 
cut from 80, 70 and 60 cents per ton to 55, 50 and 45 
cents per ton. The Denver-Littleton rates were reduced 
from $1 per ton to 50, 45 and 40 cents. In the hearing 
the defendants raised the point of the jurisdiction and 
power of the Commission to act and of the right of the 
complainant to maintain action; both points were over- 
ruled by the Commission, which stated that “if it thought 
there was any question as to the constitutionality of 
this law it would be glad to have the question raised in 
the higher courts.” 

The matter has been complicated by the announce- 
ment that the Santa Fe, one of the defendants in the 
second case, No. 23, brought by the league, would not 
contest the order of the Commission reducing the Denver- 
Littleton rates. Notice of appeal in this case was 
served by the Colorado & Southern, the Rio Grande 
served no notice on the Commission, while the Santa 
Fe served notice of its acquiescence in the board’s order. 
In some quarters this action on the part of the last: 
named road is felt to nullify the effectiveness of the 
court proceedings on those particular rates; it is asked: 
“Bven if the court should allow the $1 rate to stand, how 
could the roads appealing to it maintain this charge with 
a competing line demanding only half that sum?” 

Pending the court decision in these cases, another 
important coal rate complaint has been withdrawn. This 
is the petition of the Colorado Coal Traffic association 
against the Santa Fe, asking for joint rates from the 
Walsenburg district to points in eastern Colorado. C. 
W. Durbin, attorney for the complainant, moved to have 
the case dismissed until the constitutionality of the act 
creating the commission had been finally decided. 








